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A B S T R A C T

To consider whether, and if so how, public opinion affects public policy, 

this dissertation searches for public opinion effects on regulation. More 

specifically, this dissertation examines a twenty-two year (1975-1996) span of 

policymaking in two federal agencies associated with the regulation of risk, the 

Consumer Product Safety Commission and the Federal Aviation Administration, 

for public opinion effects on rulemaking and other administrative actions.

The dissertation considers mechanisms for bringing public policy into 

correspondence with public opinion. It compares the standard accounts of this 

mechanism, "textbook democracy," with an alternative account, "anticipatory 

democracy." In brief, elite perceptions of public opinion — developed in a 

variety of ways — appear to shape public policy not only through channels of 

political control but also through the demands and practices of interest groups 

that are themselves subject, in varying ways, to the influence of public opinion.
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Chapter One: Introduction 

This dissertation asks whether, and if so how, public opinion affects 

regulatory policy. It addresses these questions in two ways. First, it considers 

nine cases of policymaking, over the years 1976-1996, by two federal regulatory 

agencies. Five cases come from the Federal Aviation Administration, and four 

are from the Consumer Product Safety Commission. All nine cases are filled 

with the regulatory details usually left for decision to government agencies and 

private interests. At the same time, all the cases involve regulation of activities 

or products posing risk of bodily harm to members of the public. On such 

matters, expert and mass perceptions of risk diverge. As public opinion 

develops on such regulatory matters, the direction and extent of regulatory 

change — away from the proposals or status quo settled upon by experts and 

toward policies more strongly favored by the mass public — is an indication of 

public opinion influence on public policy. The nine case studies are a vehicle to 

develop and, in some small measure, test ideas about whether and how public 

opinion influence on public policy takes place.

Second, this dissertation looks for systematic public opinion effects on 

regulatory enforcement By quantitative study of administrative enforcement 

staffing, this dissertation examines aviation safety inspection from 1975 to 1996. 

Together, the case studies and the quantitative study offer real prospects for 

answering questions about the effects of public opinion on regulatory policy.

Answers need to make reference to two competing but, in many ways, 

complementary accounts of public control over regulatory policy: For

1
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convenience of reference, these accounts are dubbed here "textbook democracy" 

and "anticipatory democracy." Anticipatory democracy is an idea developed at 

length in this dissertation. Textbook democracy is a simplifying term of 

reference. It is the conventional wisdom about the association of public opinion 

with public policy. As a composite idea, not the work of any single author, it 

does some small violence to the details in the work of many writers.

As asking about public influence on public policy has been an important 

task of modem political science, the operation of the textbook account is familiar: 

Public opinion shapes public policy because public officials translate the opinion 

of the mass public into the details of suitable government policy. Less familiar in 

contemporary research on the linkage of public opinion to public policy is the 

account of anticipatory democracy offered here: Public opinion — as perceived 

by bureaucrats, economic interest groups and their members — shapes public 

policy when it leads to "voluntary" changes in private provision of services, 

product design or industry standards and those procedures, designs or 

standards are codified into law.

A good deal of evidence supports claims of correspondence between 

public opinion and public policy,2 and for the most part, explanations of this 

correspondence rely on some version of the textbook account of policymaking. 

Nevertheless, the textbook view places unwieldy and unsustainable 

informational burdens on both the public and policymakers. It holds the public 

learns the basic facts of arcane public policy matters through the mass media. 

More significantly, it assumes policymakers know both what the public wants 

and how to craft policy that yields what the public wants. Doubts about the 

empirical foundations of these assumptions, however, have not prompted a re

examination.

2
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The alternative account of how public opinion shapes public policy is 

"anticipatory democracy." Instead of assigning elected officials and elections the 

central role in explaining the correspondence of public opinion and public policy 

change, this new account argues adjustment to public opinion takes place in 

substantial part through diffuse market and social processes. Government 

officials do play a role in facilitating adjustments of private conduct, but these 

adjustments are privately chosen rather than a consequence of a public official's 

independent response to public opinion. These voluntary adjustments become 

the basis for new regulations. The title of this work, Anticipatory Democracy, 

reflects this policy adjustment outside the textbook democratic process. 

Anticipatory democracy is democratic in the sense that the mass public shapes 

public policies and in the leading role often played by public officials in 

facilitating these policy changes. It is anticipatory because the bulk of the process 

for adjusting policy to public opinion takes place outside of the institutions of 

democratic governance and in substantial measure before those institutions act.

The difference between the textbook account and the one offered here 

hinges not so much on the predicted outcomes, but more on the path to those 

outcomes. There is no good reason public influence on government policy could 

not work through both paths at the same time. But, they are distinct. The tasks 

for the remainder of this introduction are laying out a framework for assessing 

the differences between the textbook and anticipatory views, and identifying the 

cases chosen for this study.

Alternative Accounts of Regulatory Change Responsive to Public Opinion

The alternative accounts of policy responsiveness to public opinion have 

causal paths that differ in five material respects: the information about policy

3
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available to the public; the manner of perceiving public opinion; the responses to 

public opinion; the relation of private responses to subsequent regulations; and 

the manner by which enforcement of government regulations takes place. For 

ease of reference, each of these differences and a summary of the view each 

account offers on those differences is set out in Table 1-1. Each merits some 

further discussion as well as some proffer of the discussion to follow in 

subsequent chapters.

Information About Policy The textbook and anticipatory accounts of 

information about policy available to the public both assert that information 

about public policy comes to the mass public from the mass media. In the 

textbook view, that information comes to the public with no important bias. This 

view is evident in even a cursory review of both classic and modem work in 

political science. For example, in their path breaking study of voting, Bernard 

Berelson, Paul Lazarfeld and William McPhee note simply, "the news columns ..

. were not particularly one-sided."3

V.O. Key concludes his discussion of news service bias by quoting the 

assurance of the Board of Directors of the Associated Press. "'The thriving 

existence of the Associated Press/" both Key and the Board assure readers, 

"'guarantees that the public will have access to honest news, free of bias, free of 

domination by political or economic interest groups, and free of taint from selfish 

interests.'"4

More recendy, in a study on public policy deliberation in the mass media, 

Benjamin I. Page concluded that, although not perfect, the mass media is "largely 

successful" in providing "the best available information and ideas about public 

policy, in ways accessible to large audiences of ordinary citizens."5

4
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This textbook view on information available to the public is in turn built 

into theories about the responsiveness of public officials to public opinion. 

Anthony Downs and John Geer have offered elaborate theoretical accounts 

connecting public opinion to the behavior of elected officials, but these accounts 

depend on the public's receipt of unbiased information. Downs observes the 

selection principles used for news by publishers might be different from what 

consumers want, he and suggests that those principles might inure to the benefit 

of high income individuals. However, he concludes his discussion by noting the 

matter is difficult to consider without empirical investigation.6 Nevertheless, he 

illustrates the process of becoming informed by suggesting a rational voter will 

sample a series of newspapers such as The New York Times, The Daily Worker and 

The Chicago Tribune7 Although conceding the process is imperfect, Downs never 

really considers the possibility that the mass media as a whole present a 

systematically biased sample of information.

The classic work of Anthony Downs still retains a good deal of importance 

in explaining how elected leaders respond to public opinion. Yet, the translation 

of information into reported news is still regarded as only mildly problematic. 

John Geer, in writing about democratic leadership, for example, chooses to 

ignore the role of the mass media in politics.8 In discussing this choice, he 

acknowledges the importance of the media in some accounts of politics, yet he 

pleads theoretical necessity in placing this institution on the sidelines.9

By contrast, the view of media in the account used in this dissertation 

draws on an alternative line of media research. Walter Lippman, Douglass 

Cater, Leon Sigal, Stephen Hess and many other researchers on the mass media 

have all persuasively argued the media's constant need for news and its 

arrangement into "beats" affects the way they collect information and the news

5
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they report Information from government sources and well-organized interests 

dominate the news. This role for the media is developed more fully in Chapter 

Two, but the importance of bias in media coverage only becomes apparent as the 

argument progresses: Elites make their judgments about the state of public 

opinion by examining the news in the mass media and guessing about the effects 

of that news on the public.

Given the focus of this dissertation on policymaking for aviation and 

consumer product safety, Chapter Two asks: How well does reporting on safety 

offer suitable cues about existing policy? The answer is not very well. Media 

studies indicate the rate of reporting on aviation or consumer product fatalities 

vastly exceeds the incidence of those causes of death as compared to that rate for 

other causes of death. That disproportionate emphasis on fatalities stems from 

the media's disproportionate reporting on moderate or high fatality accidents. 

Moreover, reporting on safety is also influenced in part by partisan divisions in 

government.

Examination of the cases suggests media attention is associated most 

strongly with efforts to gamer media attention. In three of nine cases of this 

study, the level of media attention received by the case itself became a matter of 

media, political and/or scholarly interest Other cases receive briefer attention, 

but most have some indications for suspecting some media savvy on the part of 

at least some participants. These results pose a theoretical challenge to the 

textbook account's assumption of unbiased news coverage, and they serve as a 

starting point for understanding anticipatory democracy.

Perceiving Public Opinion The textbook and anticipatory accounts of 

policymaking differ in accounting for elite perception of public opinion. The 

textbook account centers on the perception of public opinion by public officials.

6
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This area enjoyed recent interest in political science. Lawrence Jacobs, 

individually10, and with Robert Shapiro and others,11 Bruce Russett12 and Theda 

Skocpol13 have all written on how polls or other information about public 

opinion have shaped policy or, at least, presentations of policy at the highest 

levels of the national government In these works polls guide official decisions 

or at least official's talk about those decisions. These studies do appear to offer 

empirical evidence for the theoretical underpinnings about perception of public 

opinion in the textbook account, and their work joins an extensive collection of 

work by and about presidential pollsters on the importance of their polling in the 

conduct of national policy.14

In a sense, matters might conclude here. Yet these accounts of public 

opinion monitoring leave much unexplained. For example, courts,13 and 

totalitarian regimes16— like democratic institutions — are also reported to be 

responsive to public opinion. A logic predicated on electoral incentives or a 

detailed review of surveys, however, could hardly explain apparent 

attentiveness to public opinion by these types of governments or governmental 

institutions. Unelected public officials lack any electoral incentive to care what 

public opinion is, and they do not routinely have the resources available to 

conduct extensive public opinion polls.

Moreover, a series of studies on how unelected public officials perceive 

public opinion casts some doubt on the importance of surveyed opinion for 

decision making. Bernard Cohen, in a series of studies on bureaucratic 

monitoring of public opinion,17 and Susan Herbst, in a book on monitoring of 

public opinion by state officials and other elites,18 also investigated the 

perception of public opinion. These public officials report taking the measure of

7
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public opinion by asking friends and family for their views; by watching the 

news; by reading the mail and by talking to interest groups.

The rub is this: The results of these studies fit poorly with the 

conventional wisdom on the correspondence between public opinion and public 

policy. Perceiving public opinion by talking about what the public thinks is 

dramatically different from the careful measurement of public opinion at the core 

of textbook accounts. Instead of using information about public opinion as a 

fairly private means for optimizing election strategy, coming to judgment about 

the state of public opinion is a shared venture of an entire policy community — 

one that includes not only elected officials but also bureaucrats and interest 

groups. This central finding of the literature: That stakeholders in policymaking 

jointly develop and disseminate a shared understanding of public opinion is a 

touchstone of anticipatory democracy. Moreover, it is at odds with assertions 

that elected officials gather information about public opinion largely by looking 

at the results of polls.

Chapter Three concentrates on a single case to examine how bureaucratic 

policymakers and policy stakeholders monitor and perceive public opinions, and 

it assesses that monitoring and perception in light of a variety of objective 

indications about public opinion. More general examination about perceptions 

of public opinion for each of the two policy areas, consumer product and 

aviation safety, corroborates the basic finding: Policy stakeholders rely on a 

variety of sources apart from surveys to make judgments about the state of 

public opinion. Among other things, they look to data on sales of goods or 

services, the array of interest group opinion and mass media coverage as 

indications of public opinion.

8
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Responding to Public Opinion Textbook and anticipatory accounts of policy 

responsiveness to public opinion vary in their accounts of the actors who are 

responsive to public opinion. Textbook accounts emphasize the responsiveness 

of elected officials; by contrast, the anticipatory account stresses the 

responsiveness of interest groups. The intuition is this: as a citizen, a member of 

the public worried about airplane or product safety might write a Member of 

Congress to express concerns about safety, but, as a consumer, he or she might 

instead simply fly another airline or buy a different brand.

Textbook assertions explaining the well-studied correspondence between 

public opinion and public policy have taken two major forms: associating 

changes in policy to the replacement of former public officials with new ones or 

regarding the matter as unproblematic because of the electoral incentives of high 

government officers. Each merits a few words.

A.V. Dicey, writing almost a century ago, asserted that law is brought into 

line with public opinion by the generational replacement of office holders. As 

new office holders—elected and otherwise—replace old ones, they change the 

policies they administer. Each new generation of elected officials carries into 

office the latest sense of the public's opinion. This sense of public opinion then 

works through elected officials as they select or approve appointed officials.

New office holders tip the status quo policies in a direction favored by the public. 

Thus, this account goes, public policy corresponds to public opinion because 

officials with fresher views of public opinion replace officials holding old views 

of what the public wants.19

Work in this vein appears most recently in the methodologically elegant 

work of James Stimson, Michael MacKuen and Robert Erikson. Using very broad 

measures of public mood and public policy, they find a large measure of policy

9

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

responsiveness to public opinion comes about through the turnover of public 

officials. Drawing on other work, however, they also find a good deal of that 

responsiveness also comes about through a continuous translation of public 

opinion into public policy.20

This second approach to the matter of public opinion-policy 

correspondence has deep roots in political science. It defers consideration of how 

public opinion is perceived by elected officials by pushing consideration of 

public opinion into the electoral process. As Morris P. Fiorina summarized a 

variety of studies on mass behavior, he concluded citizens are "non-ideo logical 

to the point of intellectual disorganization, uninformed about government 

policies and the parties positions vis k vis those policies [and] oblivious to 

congressional politics.. .//21 Citizens, he argued, make retrospective judgments 

about candidates, not prospective choices about policies.

This focus on a candidate rather than a policy orientation in the public is 

mirrored in analysis of public officials. When David Maythew asserted the 

behavior of elected officials should be studied as if they were "single-minded 

seekers of re-election," he argued their calculations are predicated less on 

questions about policy and more on the standing of potential challengers.22 

Making judgments about potential challengers is not the same as ascertaining 

public opinion on a particular policy.

In the textbook view, to the extent public opinion is mediated in part by 

the actions of businesses or interest groups, that effect is quite small. As V.O.

Key conceded, even business is "manipulated by a public opinion beyond its 

control." Yet, he explains, the "artistry" of public relations can not, "make a 

business managed by scoundrels smell sweet" Thus, to have good public 

relations, firms need to have a genuine solicitude for smaller competitors, for
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labor, and for production processes. Key cautions, however, "It would be 

absurd, of course, to make too much of the sensitivity of business to public 

opinion."23

Anticipatory democracy suggests a somewhat greater role for public 

opinion in the deliberations of business -  deliberations that lead to modification 

in the behaviors of interest groups or their member firms. Drawing on a variety 

of literatures, Chapter Four explores all cases in this study. It suggests that 

businesses and interest groups respond to public opinion in terms of classical 

economic models, but also by changing product design, service delivery or 

voluntary standard setting. These are real responses to public opinion, but they 

take place without changes in the governing regulatory regime. They are labeled 

"voluntary," but the work of markets, agencies and the courts gives those 

changes much of the force of compulsory regulation.

Relating Private Responses to Public Action Textbook and anticipatory 

accounts of policymaking also diverge on the role of interest groups in 

developing regulatory policy. As a group, in textbook accounts, the key steps of 

policymaking always take place in or close to government. Older accounts 

assign interest groups a quasi-govemmental role. Avery Leiserson, E. Pendleton 

Herring and David Truman, for example, all described the role of interest groups 

in governance. Each wrote on the assumption of public functions by interest 

groups,-24 the increasing use of interest groups in the routine of government 

administration;25 or the resort of such groups to the government to "stabilize" 

their relationships.26 Publicity policed interest group activity related to 

governance. When interest groups deviate from the rules of the game, they were 

exposed, and this exposure reduced their access to key government officials.27 In
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these accounts, the flow of ideas on how private interests should manage their 

own affairs moves from public officials to members of industry.

Drawing on the work of E.E. Schattschneider,28 Christopher Bosso, and 

later John Mark Hansen, argued that public opinion worked through interest 

groups to change public policy in a somewhat different sequence. Policymaking, 

they argue, takes place in diffuse policy networks. Through these networks, 

advice moves from interest groups to elected officials. The number of interest 

groups participating on an issue, Bosso observed, increases with the level of 

public attention brought to bear on an issue. As the number and variety of 

interest groups change, the mix of information available to decision makers 

changes. Bosso argued that on the basis of new information, key decision makers 

change policy.29 Hansen added a wrinkle. The information offered to decision 

makers, he argued, offered them valuable clues about the wishes of the electorate 

that they served.30 Thus, Bosso and Hansen join an electoral incentive argument 

to analysis of the pluralists. But these clever arguments still centralize the 

development of policy in or close to high government officials.

Principal-agent accounts of regulatory activity take a similar course. For 

example, in a widely dted article on political control of agencies, Matthew 

McCubbins, Roger Noll and Barry Weingast argue that the point of 

administrative structure and procedures is to assure the development of policy in 

government agencies in accord with the preferences of the dominant elected 

officials at the time organic legislation is adopted.31 Interest groups wanting to 

shape policy attend government agencies like supplicants attending a courtier 

charged with dispensing royal favor.

Anticipatory democracy works differently. Drawing from the work of 

John Sutton, Frank Dobbin, Lauren Edelman, Steven Breyer and others writing
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on the sociology of law, this account places the key policy decisions outside the 

immediate control of government. Here, the argument is that when the 

government decides to change formal regulations, it does so in substantial 

measure by codifying already existing industry practices into law. Self-imposed 

voluntary standards and private practices or designs — developed and 

undertaken for business reasons — which standards, practices and designs are, 

effectively the status quo policy, become the starting point for new government 

regulation. In this view, private designs, practices and standards — fabricated 

and adopted outside the government — become structural basis on which new 

regulations are established. To the extent new public regulations embrace 

private designs, standards and practices already shaped by private responses to 

public opinion, bureaucratic adoption of new regulations reflects public opinion 

in its policy.

Chapter Five uses all the cases in the study to ask: How close or how far 

are the terms of the public opinion-influenced, private standards or practices 

from those subsequently adopted by regulation or other government 

proclamation? To the extent new government regulations are close to prevailing 

designs, practices and standards, the empirical support for anticipatory 

democracy is bolstered. The most important findings of Chapter Five are that 

when private firms and industries make a substantial response to public opinion, 

in large measure, the terms of that response become the basis for new 

regulations. To be sure, a good deal of governmental effort may go into fostering 

a "voluntary" response, but it is the private response to public opinion that 

becomes the basis for new regulations on private conduct. When industry makes 

more modest responses to public opinion, those adjusted designs, practices or 

standards have a much more modest influence on new government regulations.
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To be sure, generational replacement, electoral responsiveness and 

anticipatory democracy are complementary accounts capable of explaining the 

adjustment of public policy to fluctuations in public opinion. In any of these 

accounts, public officials and the industries they regulate communicate back and 

forth on new regulations. Expectations about future regulations may play a role 

in shaping private responses to public opinion. But, the cases in this study take 

place in much less than a generation. They all concern fairly fine-grained matters 

of regulatory detail unattended by even the most well-informed media 

commentators. Thus, although not conclusive, the link between the private and 

public rules appears to cut against generational or electoral accounts of policy 

adjustment and in favor of anticipatory democracy.

Enforcing Government Policy Finally, the textbook and anticipatory 

accounts differ in how they see public influence on enforcement of government 

policy. Textbook accounts present government agencies as agents of and closely 

attentive to elected officials. For example, the political control literature, by 

"McNollgast" and others, models agency action as a function of Congressional or 

presidential power. Any relation of detailed direction is quite weakly connected 

to public opinion.

V.O. Key, in the concluding chapter of Public Opinion and American 

Democracy, observes that even when public opinion is "fairly well crystallized 

room may remain for choice among a variety of specific actions." He adds, 

"[T]he translation of opinion into actions of electoral punishment or reward is a 

tortuous and uncertain procedure. The predictability of electoral response to a 

particular action remains so uncertain that the avoidance of a sensible decision 

because it will lose votes is usually the work of a man whose anxieties outweigh 

his capacities of prediction."32
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Taking its cue from the findings of earlier chapters on die role of the mass 

media as an indicator of public opinion, anticipatory democracy suggests an 

influence for public opinion on policy outside electoral channels — a direct 

connection between public opinion and agency action such as enforcement or 

staffing. To compare the textbook and anticipatory accounts of regulatory 

democracy, Chapter Six modifies the standard political control model. That 

model argues that government agencies are best understood as agents of the 

Congressional committees that oversee their work as well as the President33 The 

chapter modifies that now standard model by adding a variable for mass media 

attention as a surrogate for perceived public opinion. By doing so, Chapter Six 

asks about systematic public-opinion related influences on aviation safety 

enforcement. It reports a regression analysis linking media attention on aviation 

safety to changes in administrative staffing levels. While not a test of the 

particular sequences of regulatory influence outlined in the earlier chapters, this 

systematic, quantitative examination of regulatory policy seconds the earlier 

conclusions on both the importance of media attention and private responses to 

government action in assessing governmental policy change.

Putting Differences in Perspective This section has emphasized the 

differences between the collection of works loosely grouped as "textbook 

democracy" and the proposed "anticipatory democracy." Each of the next five 

chapters, in some sense, may be read as a modular critique on one aspect or 

another of the textbook account As a whole, however, my interest is less in 

offering a root and branch critique of the textbook account and more in 

suggesting an overlooked explanation for the correspondence of public opinion 

to public policy.
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Before continuing, a few words on the similarities of the two accounts 

may be helpful. Self-interested action is an integral part of both; institutional 

structures and procedures matter in both. Anticipatory democracy does not 

deny the authority of elected officials to manage governmental agencies for 

political ends, and there are no reasons why the mechanisms of both textbook 

and anticipatory democracy can not work at the same time. The difference is on 

the way public opinion instantiates itself into government regulations.

Assessing The Different Paths

Tracing the influence of public opinion over regulatory policy is a strategy 

for judging between the accounts of textbook and anticipatory responsiveness 

offered here. The success of that tracing depends on adequate definitions of the 

concepts, a means of separating the influence of the public from that of experts 

and a suitable selection of cases. Each matter merits attention.

Definitions o f Concepts. A central task in assessing these alternative 

accounts of public opinion influence over public policy is setting out suitable 

definitions of public opinion and public policy. Moreover, because the 

development of policy also turns on examining expertise and interests, some 

attention to issues in defining these terms is also in order.

Public opinion is a distribution of beliefs in the mass public. It can be 

discovered by examining the aggregated responses of individuals to "the right 

question" on a survey. The same question may not be "the right question" for all 

stakeholders, and moreover, capturing all pertinent contextual clues in the right 

question may prove extraordinarily difficult in practice. Nevertheless, public 

opinion exists in this sense of distributed beliefs regardless of whether a survey 

actually ascertains i t  Other evidence of public opinion besides survey results
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includes uncoordinated mass behaviors or descriptions of public opinion by 

politicians, interest groups or reporters.34

Public policy means a course of governmental action or inaction 

calculated to bring about or allow to persist a specified state of affairs outside the 

direct control of the governmental decision makers having authority to decide 

the matter. It includes both commands and decisions to allow others to decide a 

matter. Thus, it can be evidenced by formal declarations of policy such as 

regulations, orders or decrees, or by a pattern of sanctioned behavior.

This view of public policy is somewhat different from other conceptions of 

public policy used in research on the relation of public opinion to public policy. 

Instead of seeing policy only as commands emanating from a single and central 

source, the definition used counts as policy a choice to extend governmental 

recognition and sanction to rules already in force throughout society.35 In 

addition to courts and legislatures, rules are made by custom and by commercial 

practice. This idea of distributed rulemaking authority has currency in work on 

private standard setting,36 but its intellectual roots extend at least as far back as 

Max Weber.37 In this sense, law or public policy not only commands society but 

also allows society to command itself. It does so by empowering individuals and 

groups to make their own decisions on binding rules.

Second, this definition of public policy emphasizes development of policy 

through time. Public opinion researchers have tended to seize on snapshots of 

policy, such as statutes, or expenditures as the measure of policy. Policy 

researchers, for the most part, have taken a different view. They study policy as 

it unfolds over time.38

Generally speaking, new policy comes from ideas generated by experts 

and demands for changes raised by interest groups and, sometimes, actors inside
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die government39 This dissertation asks whether it also steins from public 

opinion. However, the pivotal role of experts and interest groups in developing 

public policy requires some attention to the definition of both. Defining 

expertise is no straightforward matter. In writing about professionals, Andrew 

Abbot has offered two ideas helpful for understanding this difficulty. His first 

insight concerns the relationship between the specialized knowledge of a 

professional and the work he or she does. Professionals gain authority in the 

workplace and elsewhere, Abbot argues, by the manner in which they undertake 

and accomplish particular tasks or make predictions pertinent to their work.

Only professionals work or make accurate predictions by reference to an abstract 

system of knowledge. It is use of and reference to an abstract system of 

knowledge, open but largely unaccessible to non-experts, that is the hallmark of 

a professional40 — and, in this study, an expert.

Abbot's second, and perhaps most important insight, is that different 

professions compete with one another. When professions overlap in their 

capacity to address a matter, they compete for the authority to do work as they 

see fit In this sense, an expert is someone with independent authority to do 

work as he or she sees fit to do it according to professional standards. But as 

Steven Brint has observed, economic interest is often tied to assertions of 

expertise. This linkage means that judgments about expert advice, competition 

between different types of experts and interest group demands have to turn on 

the context of the cases.41

An interest group is an organized collection of individuals or social 

groups. Interest groups undertake to influence government action at least 

sporadically. These groups may have other functions, and they may be little 

more than a front or proxy for one or more of their members. This
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understanding of interest groups is akin to others commonly though not 

universally used in political science.42

Separating Public from Elite Influences. Usually, divisions in mass public 

opinion on matters of public policy follow divisions of experts and elites. That is, 

liberal citizens adopt the positions of liberal experts and conservatives subscribe 

to the advise of conservative experts.43 Research on risk, however, suggests a 

different pattern in divisions between elite and mass opinion. This difference 

offers leverage for tracing the influence of public opinion on public policy.

Because experts and members of the mass public tend to perceive and 

develop opinions about risk in quite different ways, in their evaluations of risk, 

experts and the lay public are often on opposite sides of an issue. Economists 

explain differences in opinion on risk between experts and non-experts in terms 

of the relative amount of information available to each as opinions develop;44 

psychologists explain this difference in terms of the effects of an expert's 

specialized training or education on his or her opinion formation.43 Other 

disciplinary perspectives offer other views.46 Exactly why this elite-mass public 

difference in risk perception occurs is a matter of theoretical dispute. What 

matters in this study, however, is that there is a difference between elite and mass 

perceptions of risk. Public opinion in cases concerning risk is something other 

than an echo of elite debates. Thus, in looking at cases concerning the regulation 

of risk, mass public opinion effects on policy — as distinct from expert opinion 

effects on policy— should be far easier to discern than in other types of cases.

Selection o f Cases. This exploratory study examines nine cases of 

administrative policymaking where experts or interest groups voiced concerns 

that policy decisions were not being made on the merits — as perceived by 

experts and interest groups — but instead on the basis of actual or potential
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public concerns. This selection strategy exploits the divergence of elite and mass 

opinion on matters of risk. Within this context, the aims of case selection were 

producing an assortment of cases that were: observable over a sufficiently long 

period of time for both public opinion and public policy about a case to develop; 

from agencies with different institutional configurations; possessed of real 

differences in opinion between policy experts and the mass public; and varied by 

differences in overarching institutional arrangements and political eras. Each of 

these points merits some further comment

Duration of the Study. Recent work, most notably by Benjamin Page and 

Robert Shapiro, reports that public opinion has long periods of relative stability.4' 

At the same time, unconnected work on public policy by Frank Baumgartner and 

Bryan Jones suggests policy has long periods of only incremental change 

punctuated by periods of intense activity.48 Hence, to examine effects of public 

opinion on public policy, a study must take place over a long enough period that 

public opinion on a matter has a full opportunity to develop as the context in 

which public policy takes place changes. Moreover, because the object of this 

study is explaining policymaking, and not particular decisions, the period of 

inquiry needs to be long enough for policy to manifest real change rather than, 

for example, only changes in rhetoric.

Although sometimes an insufficient amount of time has passed to gain 

perspective, the availability of information about recent events relative to earlier 

ones makes studies of the recent past preferable to studies of other times. 

Choosing a recent period for study is always a somewhat arbitrary choice. 

Regulatory issues do not always divide neatly into time. Nevertheless, this 

study considers the period from end of the Ford Administration to the end of Bill 

Clinton's first term as President. This period encompasses twenty-two years, ten
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Congresses and five presidencies. It encompasses much of die period since 

economic deregulation of the airline industry as well as a good deal of a new era 

in consumer product liability laws. A priori, that period ought to be long enough 

for real changes in both public opinion and public policy to take place. As 

matters turned out, action and interest on many of the cases had a duration much 

shorter than the full period of the study.

Choice of Agencies. Many federal agencies regulate risk, and among the 

candidates for study, as with the choice of a time period for study, the choice of 

one agency instead of another is somewhat arbitrary. The Federal Aviation 

Administration (FAA) and Consumer Product Safety Commission (CPSC) are 

both important federal agencies. Both regulate industries producing goods or 

services associated with risk of death or bodily injury. The FAA is an executive 

agency. It regulates a single group of related industries concerned with air 

transportation. The CPSC is an independent agency, and it regulates multiple, 

unconnected industries involved with the production of all sorts of consumer 

goods. By choosing two such widely differing agencies, to the extent that similar 

patterns occur in cases from both agencies, the idiosyncrades of the institutional 

configuration assodated with each of these agendes can be exduded as a factor 

in any public opinion -  public policy dynamic.

Within Agency Case Selection Strategy. After the choices of time period 

and agendes are complete, the next task of case selection is choosing particular 

cases of regulatory policymaking within these two federal agendes. Often, 

studies of public opinion effects on public policy are indifferent to the quality or 

level of actual or potential public opinion on a matter. They study polides that 

became the subject of a question asked on a survey.
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This study uses a different approach. To select cases, trade journals 

reporting on each agency's operations were examined with an eye to identifying 

cases — irrespective of outcomes and the actual level of media attention — 

where experts and interest groups voiced concern that policy decisions would 

not be or were not being made on the technical merits of a question. That is, the 

policy decisions were being affected, in part, because of actual or potential public 

concerns. This criterion both assures that public opinion is not merely an echo of 

elite debates and that public opinion had attained a quality or level sufficient to 

threaten to affect outcomes.

Additional Considerations. Potential case selections were narrowed with 

a view to ensuring a variety of outcomes, the likely availability of information, 

and balance throughout the period of study. The array of cases chosen is 

depicted summarized on Figure 1-1. The figure presents the identity of the cases 

chosen, the years during which the cases were under active consideration, and 

the final disposition of the case. Inspection of the figure demonstrates that all of 

the years of the study are covered by at least one of the cases. In those years, 

there were several varieties of unified and divided government. The coverage of 

the cases means that any overall results cannot be dismissed as a mere by

product of some particular arrangement of presidential or Congressional control.

Moreover, the range of final dispositions considered in this study — from 

voluntary action and withdrawn proposals to new final rules, repeal of old rules 

and modification of existing rules in the course of litigation — covers the full 

range of regulatory rulemaking dispositions. This range means that any results 

in this study may not be dismissed as a consequence of a truncated choice of 

outcomes.
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In addition, cases are discussed for the whole period of their activity. The 

lengthy period of the study means that outcomes are not a by-product of 

arbitrary case beginnings and endings points.

On the other hand, the issues in this study were chosen for actual or 

potential interest of the public. Therefore, in this sense, they are not typical of 

issues that are usually thought of as reserved for regulatory agencies. Moreover, 

the case studies consider only regulatory rulemaking activity, other regulatory 

activities may or may not work in quite the same way.

To recap, the case selection strategy began with a review of trade journals 

for cases where experts or interest groups complain of or intimate unwarranted 

mass public interference in policymaking. This case selection strategy does two 

things. First, it increases the likelihood that there was public opinion in a 

meaningful sense. That is, some view was diffused throughout society and held 

by individuals not policy experts and not associated with an interest group or 

policy stakeholder. This is an important prerequisite for further analysis. The 

political competency literature argues that for the most part, the public is 

oblivious to the details of policymaking.49 Without public opinion, talking about 

public opinion effects on public policy is pointless.50

Second, the case selection strategy puts this account in line with other 

explanations of the public's role in policymaking. Unless one or more of the 

participants want to and is able to mobilize public opinion, the public will have a 

limited say in policy. As Walter Lippman observed, without leadership, the 

public has a limited repertoire of actions. It can migrate, boycott, strike, applaud 

or hiss.51 But the mass public does not write regulations, design products or 

develop organizational protocols. At best, the public can align itself "to favor the 

action of individuals who may compose the situation."52
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The array of cases finally chosen comes only from agencies concerned 

with regulating risk of bodily harm. In these cases, there is both unusual 

fascination with possible harms and the specter of tort liability. Although the 

same processes described in this study may well be at work in cases of regulating 

other types of risk— or even other types of public policy — the data examined in 

this study are quite obviously limited.

On the other hand, the strategy for selecting cases offers some particular 

advantages. First, the focus on regulatory agencies removes the investigation at 

least one step from control of elected officials. If public opinion has effects on 

public policy outside of electoral effects, those effects should be more apparent in 

a study of regulatory policy than in a study of work by elected officials. Second, 

the level of public attention or the threats of "going public" in these cases offer 

real prospects for testing expectations about the development of public opinion, 

and for examining its influence on policy as both public opinion and public 

policy develop.

Identity, Time Covered and Description of Cases Selected

The prior section has outlined the procedure to select cases for this study. 

The study might well precede through by presenting a case by case analysis, yet 

such a discussion would obscure the broader theoretical claim on the process of 

policy adjustment to public opinion. To make the presentation as lucid as 

possible, the findings of this study are offered in a thematic framework. This 

thematic treatment, however, runs some risk of sweeping dissimilar cases 

together, and it makes reflection on alternative explanations for the outcomes of 

the cases difficult Therefore, an overview of each case may be helpful in
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evaluating the overall argument of this work. After this case by case overview is 

a summary of the more systematic, quantitative evidence to be presented.

Tris-treated children's pajamas, 1976-1981. When added to fabrics used to 

make children's pajamas, Tris prevents the pajamas from catching fire. In the 

mid-1970s, a period when the public was concerned both about new causes of 

cancer and toxic chemicals, claims that this flame retardant chemical also caused 

cancer were made. Amidst extensive publicity — at least in comparison with 

other matters handled by this agency — the CPSC issued an interpretative rule 

declaring Tris-treated pajamas already banned by a statute prohibiting use of 

"hazardous substances" in items intended for use by children. This 

interpretation immediately outlawed sales of Tris-treated pajamas, but it also 

triggered provisions in the hazardous substances statute requiring a repurchase 

of the pajamas.

Courts heard challenges to the agency's interpretation of the statute. A 

Washington, D.C., District Court required the agency to amend its interpretation 

and extend its ban up the line of distribution and production. This extension, 

thus, moved the brunt of repurchase obligations from retailers and apparel 

manufacturers to textile mills. The Court of Appeals for the District of Columbia 

Circuit vacated this order after the Commission agreed to extend its 

interpretation of the statute on the strength of its own authority instead of 

extending it by virtue of the District Court's order. A South Carolina District 

Court, at the behest of a textile manufacturer, voided this interpretative rule 

altogether. This new ruling would have made the sale of Tris-treated children's 

pajamas once again lawful.

However, after a suggestion — in the Fourth Circuit Court of Appeals 

—that the District Court's ruling would not preclude suits against individual
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retailers for selling Tris-treated children's pajamas, the agency elected to bring 

such suits wherever necessary to halt sales of these pajamas. Irrespective of the 

legality of selling Tris-treated children's pajamas, as rulemaking and judicial 

proceedings were underway, manufacturers and sellers removed from the chain 

of production and distribution: the chemical Tris itself; thread and fabrics made 

or treated with Tris; and children's pajamas made with such fabrics. The 

agency's actions in adopting an unlawful ban and then pressuring retailers to 

halt sales by lawsuit or threat of lawsuit— even after its ban had been declared 

unlawful — elicited substantial criticism. Early in the Reagan Administration, 

Congress adopted legislation to indemnify firms that had stopped selling the 

improperly condemned garments.53

All-Terrain Vehicles, 1984-1991. All-terrain vehicles are three- or four- 

wheeled motorcycles. Of all the CPSC cases, this one garnered the greatest 

amount of media attention. Compared to coverage of aviation safety, however, 

media coverage of this case was quite small. Nevertheless, policymakers, ATV 

users and other stakeholders perceived a good deal of media attention.

After a sharp increase in vehicle-related deaths and in the face of one 

commissioner's request for information — a request that read like a press release 

— the CPSC began proceedings to regulate these vehicles. The Commission held 

hearings on ATV use throughout the county, and it had an internal task force 

study the vehicle, its use, and its safety record. Instead of continuing with 

rulemaking, CPSC voted to have the Department of Justice hie a suit on the 

agency's behalf to ban and recall all ATVs. As publicity about ATVs increased, 

sales of all-terrain vehicles — especially three-wheeled vehicles declined.

After extensive negotiations with the industry, CPSC settled its claims 

against ATV distributors in return for a regulation-like consent decree. The
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decree stopped the sale of three-wheeled ATVs, imposed new advertising and 

educational requirements as well as requiring use of some design standards 

eventually worked out after adoption of the initial decree.54

Laum Darts, 1988-1989. Lawn darts are a throw toy that were often sold in 

sets with other picnic games. A regulation inherited by CPSC from the Food 

and Drug Administration restricted the manner and location in which these toys 

could be sold. After a little girl was killed with a lawn dart, her father brought 

the matter to the attention of the media and the Congress at the end of the 1980s, 

and regulating these items developed some political importance. At least part of 

this attention assumed importance because Democrats pointed to the agency's 

failure to ban lawn darts as an example of Republican indifference to public 

health and safety regulation. Republicans — denying such indifference — 

eventually capitulated and allowed adoption of a lawn dart ban.

As the controversy on lawn darts unfolded, the agency reviewed its 

enforcement policy, and it suggested new regulations governing the sale of lawn 

darts. The major provisions of these regulations had been worked out in 

meetings with and among manufacturers of lawn darts. Unsatisfied with the 

resulting proposal, Congress passed a bill all but requiring the agency to ban 

lawn darts. At this direction, the agency abruptly reversed its course, and it 

adopted a regulation banning lawn darts as the bill became law.55

Drawstrings on Children's Outerwear, 1994-1995. Drawstrings are the cords 

used to tighten the fit of coats and fasten hoods about the head. From time to 

time, children are strangled when these strings tighten about the neck or body as 

they are caught on playground equipment or dragged to their death when the 

coat strings are caught in school bus doors. At the prompting of a grieving 

mother, in the mid-1990s, CPSC convened meetings of children's clothing
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manufacturers and retailers. At those meetings, retailers voiced concern about 

"going public" with concerns about safety. As there are many ways of fastening 

clothing, industry members agreed to end the use of drawstrings in children's 

clothing. This agreement was embodied in a new, formal voluntary industry 

standard. As a result, the agency did not issue a new regulation although it did 

issue a press release about its role in bringing about this change. It also 

published guidelines on coping with the danger of drawstrings. The matter 

received almost no media attention, and as the matter was quickly resolved, the 

presence of any real public opinion is doubtful.56

The Commuter Rule, 1976-1978. Economic deregulation of the airlines 

became a national issue in the mid-1970s although aviation safety was not then 

as pressing a public concern as it later became. Part of the assurances offered by 

public officials to secure economic deregulation of airlines was that this 

deregulation would not impinge on safety. As technological changes had 

changed the nature of commuter operations, commuter aviation was expected to 

have a major role in the deregulated air transportation system. Thus, the 

promises of undiminished safety required new rules on commuter operations.

The FAA delivered on these promises, in part, by adopting as the Airline 

Deregulation Act was adopted, a new regulation: The Commuter Safety Rule. 

The FAA adopted the rule after an extensive study of large commuter airline 

practices by the National Transportation Safety Board (NTSB) and a thorough 

and well-regarded listening session. This new regulation comprehensively 

revised the rules governing commuter operations by adopting as requirements 

many of the best practices noted in the study by NTSB. The final rule was loose 

enough to allow continued use of the work-horse planes already in commuter
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airline fleets, but at the same time tightened record-keeping, maintenance and 

operational procedures.57

Regulation by Objective, 1982-1983. This FAA rulemaking proposal was 

made early in the Reagan Administration. As part of efforts to require 

government regulations to meet criteria of economic efficiency, this proposal 

called for ending historically derived distinctions in regulations. These included, 

for example, economic distinctions in air carriers, {e.g., scheduled versus 

supplemental); airplane-based distinctions of size {e.g., large versus small) or 

engine type {e.g., turbine versus reciprocal); and operations {e.g., air-taxi or 

commuter). Instead, new regulations would provide a series of somewhat fewer 

and less restrictive safety "objectives" applicable to all air carriers, aircraft and 

operations. By giving airlines more flexibility in meeting safety standards, the 

proposal, at least its proponents argued, would reduce economic inefficiency.

The FAA withdrew this proposal amidst nearly universal criticism from 

the aviation community, partisan inquiry from Congress, and predictions of 

public outrage if the proposal were adopted. At the time of its consideration, 

media attention on aviation safety was somewhat lower than it had been in 

preceding years, but the mood of the public was significantly more conservative 

and anti-regulation, than at other times over the course of this study.58

Federal A ir Marshals, 1985. The hijacking of TWA Flight 847 to Beirut and 

the related murder of a U.S. serviceman created a media spectacle that reflected 

poorly on aviation security and led to widespread public concern about 

terrorism. One White House proposal advanced in this context called for 

strengthening die "Skymarshal" program. Skymarshals were federal peace 

officers employed by the FAA "to ride shotgun"on airline flights. The White 

House proposal led to the adoption, by emergency rule, of a regulation requiring
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airlines to carry federal marshals when and how directed by those marshals. It 

was adopted.59

Thermal Neutron Activation Explosive Detection Systems, 1989-1994. Thermal 

neutron activation (TNA) is a technology that can be used to detect explosives. 

Before the bombing of Pan Am Flight 103 over Lockerbie, Scotland, the FAA had 

placed orders for five experimental baggage scanning machines to test this 

technology under operational conditions. The bombing generated a significant 

amount of public attention and, indeed, helped to push Pan Am into bankruptcy.

After the Lockerbie bombing, Congress adopted legislation requiring the 

agency to adopt rules mandating immediate use of this experimental technology. 

As the agency considered rules requiring extensive use of this new technology, 

airlines and airports complained. They objected to TNA's cost, the operational 

delays in baggage handling that scanning by this machine would bring about, 

and, most importantly, its ineffectiveness in detecting explosives. Still, the 

agency adopted the required rules, but with an extended phase-in period.

A presidential commission examining aviation security after the Lockerbie 

bombing agreed with many of the criticisms made against TNA explosive 

detection systems. Although it also recommended a substantial restructuring of 

FAA security operations, the Commission concluded that the advantages of TNA 

had been oversold. On its recommendation, the law requiring TNA machines 

was repealed, and Congress substituted a new law requiring new FAA 

regulations on use of explosives detection systems only after successful 

operational testing and approval of those systems.60

Commuter Safety Initiative, 1994-1996. Promised by the Secretary of 

Transportation at the scene of a commuter airline accident in 1994, this 

comprehensive regulation, like the earlier Commuter Rule, revised the rules
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governing the operations of commuter airlines. In large measure, however, the 

terms of the rule incorporated changes in operational practices and the results of 

safety studies made over the prior twenty years.

The rule embraced a new "One Level of Safety" philosophy advocated by 

the Air Line Pilots Association. All air carriers, including those commuter air 

carriers integrated into the operations of major trunk carriers, would now have to 

meet a common level of safety regardless of the air carrier's type of operations. 

The rule was adopted after extensive hearings and as media interest and public 

attention to commuter aviation was growing.61

Quantitative Examinations of Evidence.

A portion of the argument in this dissertation is readily susceptible to 

systematic, quantitative analysis. In particular, much of the argument turns on 

the association between the occurrence of tragic, policy-relevant events and the 

reporting of those events in the news media. To a lesser extent, the argument 

presented here also contemplates enforcement of existing government policy as 

well as development of new policy. Study of both topics may be enriched by 

some quantitative evaluation.

Reporting on Aviation Accidents. Aviation accidents offer an excellent 

perspective from which to examine the production of news. Aviation deaths are 

disproportionately reported, and although many studies have reported the 

domination of government sources in the production of news, no study has 

considered the association between the arrangement of governmental 

institutions, the incidence of aviation accidents and the reporting of those 

accidents in the news. To examine this relationship, this dissertation will 

develop and present a negative binomial regression model predicting the
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incidence of reports on aviation safety in major news magazines. More 

important than those predictions, however, are findings linking die production 

of news to the extent of partisan control over national political institutions.62

Enforcement o f Aviation Policy. Empirical investigation of the prindpal- 

agent model of political control over a government agency — a by-product of the 

rational choice literature — has set out an excellent starting point for 

investigating patterns of regulatory enforcement. This literature reports an 

association between measures of political control such as interest group ideology 

scores and measures of enforcement activity such as the number of enforcement 

cases brought by an agency. To this basic framework, this dissertation adds a 

measurement of media attention.

The idea of media coverage as a gauge of public interest comes from the 

interviews reported in chapter three. Using regression analysis, this study relates 

the number of aviation safety inspectors employed by the FAA to measures of 

media attention to aviation safety. In this case, measures of media attention 

outperform indicators of political control.63

With this summary of the argument and the research design, this 

introduction is complete.
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Figure 1-1: Summary of Cases Presented by Years Under Active Consideration and Final Disposition

Agency/Case Years Under Consideration Final Disposition

FAA
Commuter Safety 

Initiative
Thermal Neutron 

Activation
Federal Air Marshal

Regulation by Objective

Commuter Rule 
Aviation Safetv

mm

new rule and repeal of old rules

new rule after statutory change and 
termination of related proceedings

new rule
rulemaking terminated; proposal 

withdrawn
new rule and repeal of old rules

inspection

CPSC
Drawstrings on 

Children's Outerwear

Lawn Darts

All-terrain vehicles

Tris-treated children's
pajamas =

76 77 78 79 80

voluntary standard adopted; no rule

new rule after statutory change and 
repeal of old rule

consent decree; rulemaking 
terminated

interpretative rule voided and 
withdrawn; case by case litigation

9681 82 83 84 85 86 87 88 89 90 91 92 93 94 95
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Table 1-1: Summary of Major Differences in Accounts of Public Opinion, Public Policy Linkage

Textbook Democracy Anticipatory Democracy

Information about 
policy

All pertinent information is available in the press. Catastrophic events, government sources, promotions of 
media campaigns systematically over- reported. Other 
information neglected.

Perceiving public 
opinion

Government policymakers perceive public opinion using 
surveys of public opinion.

Policy stakeholders draw conclusions about public 
opinion from a variety of indicators including asking 
friends and family for their views; by watching the news; 
by reading the mail and talking to interest groups

Responding to 
public opinion

Absurd to make too much of private response to public 
opinion. Any responses to the public are filtered by 
generational change of elected officials or their electoral 
incentives.

Substantial private response to public opinion. Driven by 
profit and other motives, interest groups and affected 
members use voluntary action including withdraws from 
the market, procedure or product design changes and 
private standard setting.

Relating private 
response to public 
action

Interest groups fill a quasi-governmental role by 
providing information, and driven by electoral incentives, 
elected officials and their subordinates command policy 
change.

Changes in rules largely reflect changes in conduct 
already made by voluntary action of private firms and 
others. Rule changes serve public officials by offering 
opportunities for "credit claiming," but they are in large 
part only codifications of "best practices."

Enforcing
government
policy.

Electoral and ideological concerns of high government 
officers are paramount in enforcing existing regulations. 
Public opinion effects are moderated through these 
officials.

Public opinion, as measured by media coverage, has a 
direct effect on agency enforcement.
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Chapter Two: The News on Risk

Introduction

The question for Chapter Two this: To what extent does reporting about 

the safety of air transportation or consumer products reflect their risks? The 

answer matters because, presumably, the mass public learns about risk chiefly 

through the mass media.64 On this basis, the public makes judgments about the 

necessity for any reforms of policy65 Thus, the news on risk both shapes public 

opinion and is a prerequisite for the public's action on public policy.

Chapter Two examines reporting about risk by drawing on media studies, 

by studying the role of governmental institutions in shaping coverage of air 

transportation safety, and by looking at interest group efforts to use the 

institutional routines of the press to gamer media attention in three of the nine 

cases of this dissertation. This examination yields three findings. First, the 

incidence of mass media reporting on aviation or consumer product-related 

deaths vasdy exceeds the incidence of deaths attributable to those causes in 

society. At the same time, however, this reporting has almost no association with 

the incidence of aviation or consumer product accidents. Second, media 

reporting is better understood as a consequence of institutional mechanisms and 

processes of the media than as a mirror of social conditions. Finally, individuals 

and groups interested in altering regulatory policy use those mechanisms and 

processes to bring matters to the attention of the mass public.
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Systematic Exaggeration in Reporting.

The first task in understanding media coverage on aviation and consumer 

product risk is offering a summary of what is reported. Drawing on studies in 

the literatures of public health, psychology, communications and the sociology of 

law, this study assess reporting on risk in two ways. First, it considers reporting 

on deaths from aviation or consumer product related causes relative to the 

incidence of such deaths. Second, it presents information on reporting of safety 

and security incidents relative to their occurrence. By either standard of 

reference, reports in the media appear to have little direct connection to the 

condition of aviation or consumer product risk.

Reporting on Accidental Deaths Relative to Their Incidence. Accidental deaths 

and injuries related to aviation or consumer products are over-reported in the 

mass media relative to deaths due to other causes. This recurring finding has 

been re-discovered in a variety of literatures. Karen Frost, Erica Frank and 

Edward Maibach examined reporting on deaths during 1990 in Time, Family 

Circle, the Readers' Digest and USA Today. They measured the square centimeters 

of mortality-related text for a sample of each periodical. Then, they compared 

that measure of news coverage to mortality rates. These public health 

researchers reported, "substantial disparities between the actual causes of death 

and the amount of coverage given those causes in the media."66

Barbara Combs and Paul Slovic had undertaken a similar study using two 

regional newspapers in 1975. They too found, "In general, amount of coverage 

given to a particular cause of death was not closely related to its statistical 

frequency of occurrence." Moreover, "[VJiolent, often catastrophic events such 

a s . . .  all accidents stood out as being over reported. Whereas diseases took 16 

times as many lives as all accidents, there were more than three times as many
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articles about accidents in which almost seven times as m any  deaths were 

noted."67

Eleanor Singer and Phyllis Endreny also conducted an extensive study 

comparing media reporting on hazards in 1960 to that in 1984. In the 1984 

portion of their study, they examined articles on hazards appearing between 

September and December in The New York Times, The Daily News, Time, Newsweek 

and a variety of other sources. They found that reporting on "energy hazards," 

e.g., plane, train and automobile crashes, exceeded reporting on all other types of 

hazards. More to the point, during the four months of their study, they found 

120 stories about air and space transportation accidents. At that time, they report 

the associated death rate was 0.5 deaths per 100,000 people.68

To put this finding in perspective, a comparison with a more frequent 

cause of death may be helpful. Heart disease is a common cause of death in 

Americans. In the 1984 portion of their study, Singer and Endreny found 26 

stories on heart disease and reported an associated death rate of 323.5 deaths per 

100,000 people.69 This ratio of news stories to death rates is almost three 

thousand times greater for accidental deaths due to air and space transportation 

than that for deaths due to heart disease.

Singer and Endreny did not specifically indicate mortality related to 

consumer products. Their report does indicate several categories of deaths that 

might be relevant for determining the relationship between assessing consumer 

product injuries and news reporting. These appear in Table 2-1. As with 

aviation injuries, these types of injuries are dramatically over reported. The ratio 

of reporting to death rate incidence ranges from 8 to 1186 times the comparable 

ratio of reporting to deaths for heart disease.
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All three of the preceding studies have compared the rate o f reporting 

deaths to the rate o f their incidence in the general population. Judging the rate of 

reporting on accidental deaths by reference to the incidence of deaths, all three 

studies yield die same conclusion. Reporting on accidental deaths is 

disproportionate to the number of deaths caused by accidents. Of course, this 

comparison of reporting deaths to the incidence of deaths implies that each death 

is or ought to be equally newsworthy. Perhaps, this view is unwarranted 

because the pertinent policy concern is with accidents rather than fatalities. The 

next part examines reporting on consumer product and air transportation 

matters relative to their occurrence.

Reporting on Fatal Accidents and Security Incidents Relative to Their Incidence. 

Instead of judging reports on death relative to their incidence, a study might 

consider the reporting of accidents relative to their incidence. There is no central 

registry, however, for all types of accidents, but some limited inquiry is possible. 

There are extensive data on a wide variety of air transportation incidents,70 and 

these transportation data can be assessed relative to articles on aviation safety or 

security. The lack of a central registry is a more significant impediment to 

understanding reporting about consumer product accidents. There are, 

however, limited studies of jury verdicts in product liability cases and reporting 

of those cases in the media.71 This section considers this reporting on accidents 

relative to their incidence in two ways: by reference to existing literature on 

consumer product accidents and by a study done specifically for this dissertation 

on aviation accidents and incidents.

Consumer Product Accident Reporting. Judgments about reporting on 

consumer product accidents have to be constructed from a reading of unrelated 

studies: one on claims for accidents and another on reporting on trials for
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product liability claims. Few accidents lead to lawsuits, and even fewer lawsuits 

lead to trial. A study led by Deborah Hensler of the RAND Corporation reported 

that only 10% of all accident victims sought any compensation from third parties 

for their injuries. Of people injured in non-work, product-related accidents, only 

2% took any action to recover compensation and only 1% went as far as 

consulting a lawyer.72 These results mean the relationship between accidents and 

jury verdicts is bound to be quite modest. Moreover, selection bias is a very 

serious problem in trying to understand the relationship between accidents and 

media reporting.

Yet because courthouses are a regular news beat, jury verdicts should 

have a somewhat greater likelihood of being reported than most accidents. In 

addition, to a far greater degree than reflected in traditional accident statistics, 

the causal relation between use of a product and an injury is established in 

litigated product liability claims. Thus, it seems that a proportionate under

reporting of civil verdicts in product liability cases is a good indication that 

product-related accidents are also under-reported.

Steven Garber and Anthony Bower examined media reporting of product 

liability actions brought against the manufacturers of light trucks and cars.73 

They found most jury verdicts in product liability cases are not reported in the 

mass media at all. In examining cases brought against automobile 

manufacturers, Garber and Bower considered products—cars and light trucks— 

of apparent interest to much of the public. The defective products are ones on 

which the media might be expected to report Thus, reporting on these cases 

should be higher than that for most product liability cases. Using a litigation 

reporter of verdicts, Garber and Bower compiled a twelve year list of trials 

stemming from use of these claimed defective products. They then searched for
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reports of those cases in The Wall Street Journal, The New York Times, and the 

Dialog newspaper database. Only 8.5% of all verdicts were reported.74 When an 

accident involved a fatality, the likelihood of the verdict's being reported 

increased only 1.4% P

On the basis of existing studies about reporting on product liability 

verdicts and on the relation between accidents and verdicts, it is probably fair to 

conclude that media reporting on consumer product accidents is unrelated 

relative to their incidence. Only 8.5% of cases tried are reported and less than 1% 

of the cases even prompt an accident victim to seek legal assistance. Because of 

the product studied in the Garber and Bower study, it seems any bias in this 

conclusion would result in an overstatement of the amount of reporting on 

product-related accidents. As this conclusion requires coupling unrelated and 

dissimilar studies, some caution is in order. Still, it seems that these studies point 

up the lack of a very strong relationship between product-related accidents and 

media attention.

Air Transportation Incident and Accident Reporting. The careful 

investigation of highjackings, bomb threats and aviation accidents makes them 

better objects for a study on the reporting of accidents. If each type of hijacking, 

bomb threat or aviation accident is equally newsworthy, there should be an 

association between the number of these incidents to the number of news stories 

about them. To study reporting on aviation safety and security, a count was 

made of articles on "aviation safety" or "aviation security" indexed in The 

Readers' Guide to Periodical Literature. The details of the search headings, the 

removal of duplicate entries, and the strategy for avoiding variation due changes 

in indexing practices, as well as other pertinent information, as for die prior 

section, are set out in the Appendix.76
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Obvious concerns are the reliability and validity of these counts as 

measures of media activity. To test the reliability of the coding, that is, of the 

numerical value assigned to each entry for each variable, a sample of five 

hundred entries was selected from the population of all entries. Two coders, 

both with graduate degrees in fields other than political science, evaluated each 

of the entries in the sample. There was no training or coder interaction on this 

coding; their only instructions were to follow the written directions. For articles 

coded as dealing with aviation safety, the average level of agreement between 

the coding done by the author and that produced by independent coding was 

85.3%. The coders were much more likely than the author to find articles 

implicating aviation safety concerns. Although somewhat lower than optimal, 

these statistics indicate a reasonably high level of reliability.

In brief, examination of the pairwise correlation coefficients between 

incidents and news coverage yields stark results. There is no statistically 

significant association between the number of highjackings or bomb threats and 

the number of articles on aviation security. Moreover, there is no such 

relationship between aircraft accidents (by major or commuter carriers) and the 

number of articles on aviation safety.

These interesting findings, however, merit two caveats, one substantive 

and one methodological. The methodological caveat turns on the problem of the 

null hypothesis. Stricdy speaking, the inability to establish a statistically 

significant association between the number of accidents and the number of news 

articles offers no substantive insight. It means only that the data do not support 

a claim that the true correlation is different from zero within generally accepted, 

but arbitrary standards of statistical significance. Errors of measurement, of
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specification, and so on, might well conceal the presence of a relationship where 

a correlational analysis indicates that there is none.

The substantive caveat turns on expectations about the production of 

news. A naive expectation about the production of news is that news reports 

mirror objective events. An alternative interpretation of these data is that the 

relationship between events such as accidents and reporting of those events is 

somewhat more complex. The next section presents a somewhat more 

sophisticated analysis of media coverage — one predicated upon the institutional 

processes of the mass media.

Some readers may be incredulous that media reports of accidents are not 

associated with reporting on aviation safety. Parts of the aviation community 

share similar concerns. A study by the U.S. National Transportation Safety 

Board of major air carrier accidents from 1983-2000 reported that 95.7 percent of 

the passengers involved in such accidents survive the accident At the same time, 

the report suggested that perceptions on the survivability of such accidents may 

in fact be quite different. It added that those perceptions themselves have real 

safety consequences because believing air transportation accidents may not be 

survived, passengers do not attend to pre-flight safety briefings and other safety 

information.77 Thus, quite apart from the theoretical interests of this dissertation, 

the matter of news coverage on aviation has immediate and substantive 

consequences.

The two parts of this section have argued media reports misstate the risk 

from air transportation and consumer products. Reports of deaths from air 

transportation or consumer products vasdy exceed the incidence of those deaths 

in the population. Moreover, reports of consumer product or air transportation 

incidents or accidents appear to have little direct relation to the actual incidence
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of those accidents. Admittedly, the hunt for correlations in this section seems 

somewhat shallow, and a more informed assessment of media practice might 

lead to a better understanding of media coverage about consumer product and 

air transportation risks.

Institutional and Governmental Bias in Reporting.

The prior section offered two descriptive findings: media reporting 

exaggerates reports of death from aviation or consumer-related causes, but at the 

same time, it bears little relation to the incidence of accidents. This section seeks 

to explain those findings by exploring the literature on the mass media as an 

institution and on the government's dominance of that institution. To bring this 

matter to a fine point, this section concludes with a study on how governmental 

institutional processes affect the reporting and non-reporting of news.

Madefor Media Events. Repeated studies of the media offer a starting point 

for understanding news coverage about risk. The events that receive the most 

attention in the mass media are those designed for media use. These events 

include actions such as: the distribution of press releases, the convocation of 

press conferences; and especially, the release or presentation of statements or 

opportunities to take photographs. The dissemination of information from 

government officials through these channels is so routinized that media 

researchers call the Washington Press Corps "an institution"78 or "The Fourth 

Branch of Government"79 The centerpiece to this institutional orientation is 

exploring what former press secretary, Douglass Cater, called the "business of 

publicity." He said, more than forty years ago, "As anyone who spends time in 

Washington surely comes to learn, the business of publicity is no more automatic 

nor free from artifice than the business of government itself."80
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Understanding the business of publicity involves answering three 

questions. First, why do media organizations search for news? Second, where 

do those organizations send reporters to look for news? Finally, how do 

government officials with news to distribute make sure that reporters looking for 

news find it?

Made-for-the-press events gamer media attention because news 

organizations must constandy produce news. For them, news sells advertising. 

Media critic Ben H. Bagdikian makes this point about newspapers with 

picturesque eloquence. He observes that they buy boiled wood chips, the raw 

stuff of newsprint, at a cost one-third more than the price at which they sell 

finished newspapers. In this peculiar business, the final product is sold more 

cheaply than its raw materials. The profit comes from advertising.81 For the 

mass media, profit does not come in searching for or supplying hard to find bits 

of information. It comes from reproducing what institutions supply to the press.

The constant pressure to produce news leads to reliance on official 

sources. Leon Sigal explained:

The reporter cannot depend on legwork to satisfy his 
paper's insatiable demand for news. He looks to 
official channels to provide him with newsworthy 
material day after day. To the extent that he leans 
heavily on routine channels for news, he vests the 
timing of the disclosure, and hence, the surfacing of 
news stories, in those who control the channels.

News produced in this way has a double value for the press. First, the 

substance of what is said in routine channels, for example, that an air accident 

has happened or that a product is dangerous, is noteworthy.83 Second, what a 

public officer thinks or what the government is doing is news quite apart from 

any intrinsic news value of an accident8* Thus, in the present study, for
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example, what a CPSC Commissioner or an FAA Administrator thinks about an 

accident and the agency responses to that accident are also news.

Media organizations carefully plan to report made-for-the-media news.

To cover the news efficiently, news organizations send their reporters to collect 

information on beats. For the most part, beats are geographic locations, 

buildings such as: The Capitol; the White House; the Pentagon, and so on.85

Knowing that reporters situate themselves at these locations, government 

officials with information to distribute, distribute that information at these 

locations. Because they want information disseminated, they distribute it in a 

form readily useable by news organizations (press releases). Or, they make 

themselves accessible to reporters at these locations (press conferences). Or they 

do both. Government press or information officers are responsible for 

coordinating the efforts of their agency to release information that meets both the 

needs of reporters for news and the needs of their organization for spreading its 

message. Making news available to the media in a readily digestible format is a 

subsidy that encourages the media's presentation of the government's view of 

the news.86

Although not free from controversy,87 claims are even sometimes made 

that policy discussions are shaped by their news value. James Fallows, for 

example, quoted a White House official as saying, "'There is no such thing as a 

substantive discussion that is not shaped or dominated by how it is going to play 

in the press. You could have a president who started out with clear, good idea of 

what he wanted to do. But it would end up just being driven by the spin of each 

day's news.'"88

One way of judging the importance of official sources for the production 

of news is to ask members of the press or public officials in Washington about
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the relationship between official action and press coverage. Studies of the 

Washington Press Corps, as well as memoirs of reporters and of public officials, 

tend to corroborate the emphasis on routine patterns of behavior in news 

reporting. They tell of "spin doctors" or others concerned with media coverage 

as taking charge of policy. For example, William Greider, a former Washington 

Post editor, writes, "[E]ven second string reporters and editors cannot escape 

feeling powerful because they are constandy approached, beseeched, and 

inundated with appeals for their attention."89

Disputes about whether or not the press is an institution are beside the 

point of this analysis. Quite clearly, the processes and standards for production 

of the news are suffidendy well-marked, described and understood that their 

existence is not open to question. What remains is asking about biases in the 

kinds of information that enters into those processes, and how those biases 

subsequendy shape the news.

Government Dominance Over Reported News. In examining studies on the 

institutional aspects of the press, there is some danger of exaggeration.

Reporters, public offidals or scholars studying them might all be inclined to 

exaggerate their own importance in shaping or producing the news. Probing the 

danger of exaggeration calls for a second way of assessing the influence of the 

media and of offidal sources. One widely used way of examining government 

influence on the mass media is inspecting the content of the news.

If offidal sources matter in the production of news, their use should be 

manifest in news artides. Table 2-2 presents the results of nine different studies 

of mass media content90 Depending on the media source used, the precise topic 

being studied and other factors, offidal sources appear in as few as 9% to as 

many as 78% of top news stories. Most studies report between one-third and

46

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

two-thirds of news stories identify government officials as a source. These 

systematic studies also affirm the observations of media insiders: Official sources 

matter in the production of news.

Moreover, the studies of newspaper content may underestimate the full 

extent and importance of government sources in the production of news articles 

for two reasons. First, most of the studies consider front page or headline news. 

As Sigal noted, these stories are the most important news. They should be the 

most extensively researched and reported. In such stories, the use of government 

sources should be at a minimum as reporters try to obtain independent 

confirmation. Less important stories inside a newspaper may simply repeat the 

pronouncement of a made-for-media source.91

Second, as Steven Hess observed, the sources cited in a story may not 

accurately reflect the story's origins. He notes for example, "The best stories

about the White House come from Congressional sources This is a well

known secret in the press corps. Washington news is funneled through Capitol 

Hill "'n The use of sources in non-governmental stories may follow a similar 

pattern.

The studies reported in Table 2-2 reflect the work of a number of 

researchers looking at the question of official sources on a variety of issues using 

a variety of media at widely different times. Unquestionably, any fair review of 

these studies indicates that statements by government sources are an important 

component of news coverage. Yet, studies examining the contents of reported 

news ignore the role of government officials in defining, legitimating or 

deligitimating events as newsworthy. Such activities are, however, perhaps the 

most important aspect of governmental influence over the media since such 

influence shapes what the public comes to know or not to know about the
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conditions of society through the media. Although the appearance of 

governmental sources in media reports may be taken as a measure of media 

influence, a better measure might explore how governmental circumstances 

shape the non-reporting of particular kinds of events.

Government Dominance Over News Not Reported. The difficulty in assessing 

governmental influence over reporting— or non-reporting — of news comes 

from the want of a consistent and objective standard for judging 

newsworthiness. Put another way, the difficulty is making a convincing case 

about the baseline rate of events becoming news. After establishing such a rate, 

assessment of any putative government influence may be accomplished by 

assessing how far any putative governmental influence changes this base-line 

rate.

Although not a comprehensive standard of newsworthiness, a fatal airline 

accident seems an event obviously worthy of news coverage. As reported in the 

previous section, some research has reported on the incidence of articles about 

deaths in airplane crashes relative to other causes of death, and the recurrent 

conclusion is that deaths from this cause are over-reported relative to their 

incidence as a cause of death. Thus, accidents on air carriers causing one or 

more deaths is a fairly well-defined and, judging from the literature, an over

reported event Thus, it presents a good case for studying the reporting and non

reporting of news.

Moreover, the study of accidents offers a unique window on how power 

arrangements in the society or the government affect the routine production of 

news. Because accidents, by definition, are non-routine, their occurrence 

introduces variation in routine —and domination of that routine — not 

otherwise found.93 Because air transportation is pervasively regulated, nearly all
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accidents invite some scrutiny of the administration of air safety regulations. 

Given the high salience of governmental sources reported in studies of media 

content, an obvious question is asking how governmental influence affects the 

production of news stories. In a separated system such as the United States has, 

one way of asking that question means is asking: Do divisions in government 

affect the willingness of the media to take up this invitation to scrutinize 

administration activity?

The short answer is that yes, the presence or absence of divided 

government does appear to affect the rate at which news stories on aviation 

safety are reported. The remainder of this section addresses this question in 

multiple parts. The first part situates this question in the context of the broader 

literature on divided government. Subsequent parts describe how data to 

address this question were collected and present results of quantitative analysis. 

The analysis to follow not only implicates concerns about divided government, 

but it also sheds light on the production of news and public perceptions about 

aviation safety.

Divided Government Divided government is a split in party control over 

the United States government One party controls the Presidency and the other 

major party controls at least one house of the Congress. A wide variety of 

governmental policies and institutional outcomes have been associated with the 

presence or absence of divided government While the matter is not free from 

doubt, divided government is blamed, inter alia, for budget volatility,94 for large 

deficits,95 for presidential legislative success96 and a variety of other outcomes 

and pathologies. On the other hand, the presence or absence of divided 

government appears unrelated to the initiation of major investigative 

proceedings or the adoption of major legislation.97 Although Kemell notes that
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the strategy choices to go public may be driven by divided government,98 there 

does not appear to be a systematic study of media in relation to the presence or 

absence of divided government

Why would the presence or absence of divided government affect media 

reporting on aviation accidents? Any accident in an area pervasively regulated 

by the government offers an opportunity for both scrutiny and criticism of 

government operations. When control of the government is divided, the 

incentives for public criticism in the mass media are somewhat different from 

those when government is unified. Quite apart from ideological criticism the 

non-presidential party might levy against the executive branch, an airline crash 

invites non-partisan expressions of concern about the safety of air transportation 

and, more significantly, it may call into question the competence of a president's 

administration in assuring such safety. As Anthony Downs observed,"The 

simplest opposition strategy is adoption of a program. . .  identical with that of 

the incumbents' in every particular."99 This "maneuver" forces a vote on the 

incumbent's performance — a winning strategy when planes are falling from the 

sky because of real or imagined governmental incompetence.

When the President and his party may be made to appear incompetent, 

the incentives of political competition imply a suggestion to that effect will not be 

wanting from an opposition party. Control over one or more of the houses of the 

Congress gives an opposition party an institutional vantage from which to secure 

information about the operation of the government This material can form the 

basis for a news story. Of course, accounting for governmental influence over 

news reporting by divisions in government is almost the crudest imaginable 

measure of governmental influence on the mass media. For many readers, a 

more persuasive account might trace stories on aviation safety from the first
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suggestions of concern about safety to a published story. Yet this measure of 

governmental influence allows for systematic study of news reporting practices 

at different times, even when more precise accountings of the sources suggesting 

news stories may not be possible. The remainder of this section sets out this 

crude test of governmental influence over the media and reports the results of 

that test

Measuring Media Coverage of Air Transportation Tragedy. In this study on the 

relationship between media reporting, the occurrence of air transportation 

accidents and government influence, the key methodological tasks are 

developing suitable measures for each of these variables and selecting an 

appropriate statistical model for assessing their covariation. Each matter 

deserves some comment.

The same count of media stories used in the prior section will suffice as a 

starting point for the measure of media attention. The dependent variable used 

in analysis for this study is the count of unique entries appearing in a month with 

the following characteristics: the article described by the entry pertains to 

aviation safety; it does not pertain to military aviation; and it appeared in a major 

news magazine. The appendix offer some comparison of these data to similar 

data from other sources, and it discusses the reliability of the data collection and 

coding.

To undertake this study, two other sorts of measurements are required: a 

measurement of the events of interest, air transportation accidents, and a 

measure of governmental conditions, divided government. To measure the 

occurrence of air transportation accidents, this study uses the annual list of air 

transportation accidents published by Flight International}™ Using this data as 

the measure of accidents has three advantages over other sources of such
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statistics. First, it is outside governmental control -  an important advantage in a 

study aimed at assessing governmental influence over the media. Second, it has 

a world-wide scope rather than one limited to a single country. Finally, the 

information allows for minimal coding as to accident characteristics, such as the 

number of fatalities, the name or country of the air carrier or the place of the 

accident101 To summarize, then, the variables with summaries of accident 

characteristics are counts of accidents with particular identified characteristics 

occurring within a given calendar month.

To measure the influence of divided government, this study uses 

combinations of dichotomous variables. One variable marks the presence or 

absence of divided government, that is any situation other than a President and a 

majority in both houses of the Congress of the same party. A second variable 

marks the presence or absence of a division in the control of the Congress. Quite 

obviously, divisions in government may be measured in a variety of ways, but 

majority control over one branches or the houses of Congress seemed to be the 

most important aspect of the division for the argument outlined above. Majority 

control of one house of Congress means that house has the authority to compel 

production of all necessary information from the government or other sources.

Regression Analysis. Counts of the number of articles appearing over the 

course of a month calls for a regression technique appropriate to event count 

data. An event count is the number of times that a particular event, such as the 

printing of a news story, occurs during some interval of time. Many positive 

values close to zero makes regression analysis of such data using an ordinary 

least squares approach inappropriate. Instead, Gary King and others have 

suggested using Poisson or negative binomial regression.102
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Results: The Production of News on Air Transportation Safety. The 

results of the regression analysis are presented in Table 2-3 and Figure 2-1. Table 

2-3 presents the results of seven different negative binomial regression models 

aimed at disentangling the relationship between the appearance of news articles 

on aviation safety, the occurrence of air transportation accidents and divided 

government. More specifically, the table shows the regression coefficients, 

statistical significance for those coefficients, and the marginal effect on the 

number of articles of a one-unit change in a given independent variable with all 

other variables held at their mean. Figure 2-1 shows both the actual data and the 

predicted values of the data in the final version of the regression model. Judging 

the regression models presented requires attention to three issues. They are: 

assessing the functional form of the regression model; establishing whether the 

independent variables in the model—as a group—improve on the null 

prediction; and interpreting the coefficients and results. The fine points of 

functional form and goodness of fit are reviewed in a note.103

Figure 2-1 shows the final model as somewhat sluggish in its predictions 

compared to actual data. For most of the period, the prediction forms a nearly 

straight line of predictions solidly above zero. Thus, the regression model 

contains a strong element of a "dumb" prediction. Moreover, the predictions of 

the model miss many of the very high peaks of 1979 and the late 1980s.

On the other hand, the periods of unified government in the study — 

during the Carter Administration and the first portion of the Clinton 

Administration — reveal a markedly lower number of articles about civilian 

aviation safety. At the same time, there are quite obviously elevated levels of 

news articles on civilian aviation safety toward the later part of the Reagan and 

Clinton Administrations and the Bush periods -  periods of divided government
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Although the fit of the regression models might be better, the goodness of fit 

statistics and a visual inspection of the data invite more examination of the 

particular coefficients so as to explore the substantive matters of interest.

Inspection of Table 2-3 reveals much about the production of news stories 

on aviation safety. The most noteworthy findings concern the effect of 

institutional configurations and accident characteristics and aviation safety 

reporting. Each merits a few comments.

Quite dearly, reporting on aviation safety in news magazines is event 

oriented. Perhaps more informative than a review of model coeffidents is an 

estimation of their marginal effects. Very high fatality acridents, fifty or more 

deaths, involving U.S. air carriers or occurring on U.S. soil, gamer a good 

measure of media attention. In months of such acddents between two and three 

artides appear in major news magazines. For moderately high fatality air carrier 

acddents, ten or more deaths, on U.S. soil, only about one acddent in four led to 

a safety artide in a major news magazine. By contrast, the number of fatalities in 

a given month is not assodated with the number of news artides.

For many readers these results may be striking in two respects. First, as 

noted above, many readers may believe most airplane acddents are catastrophes 

in which no one survives.104 The findings here proffer some explanation for this 

disparity between public perceptions and reality. Reporting in the mass media is 

influential in shaping perceptions about risk.105 Here, the reporting is 

disproportionately about larger, unsurvivable acddents. If people do make 

judgments based on what they read in the mass media, those judgements about 

risk will be biased toward believing what they read: that air carrier acddents 

routinely lead to large numbers of fatalities.
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Second, these results suggest a substantial event orientation to reporting 

in news magazines. It is the count of particular kinds of high fatality events -  not 

the numbers of fatalities or accidents that accounts for news coverage. As 

compared to other types of mass media, Diana Mutz observed, news magazines 

are "less episodic" and "more thematic" in their coverage,106 yet still these 

periodicals exhibit a great deal of event orientation.

Consistent with the explanation offered in the preceding section, accidents 

with a higher number of fatalities elicit media attention because they require 

government action to clear bodies from and guard the accident site, to assist or 

supervise the investigation of the accident or to oversee other related matters. As 

government officials report on their activities, they put information into the 

institutional processes of the mass media.

The most interesting finding in the study is the fairly strong relationship 

between the operation of divided government and reporting on civilian aviation 

safety in news magazines. For every two years of divided government, about ten 

more articles appear above the number that might be expected if government 

were unified under the control of one party. By contrast, the presence of a 

divided legislature — when government is otherwise divided — has no 

statistically significant effect Thus, it is the presence of an opposition in the 

Congress positioned to levy criticism that matters — not an institutional capacity 

of one branch to affect the other — that explains the production of news. As 

suggested above, the presumed explanation for this higher rate is the one-sided 

political benefits of raising the real or imagined short-comings in an 

Administration's oversight of air transportation safety.

The results here merit consideration in light of three obvious challenges. 

First, besides being the nation's capital, Washington, D.C., along with New York
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and Los Angeles, is now a major media city. One challenge to the institutional 

argument presented here might turn on the proximity of major airports to media 

centers; that is, a few accidents in these major cities dominate the media 

coverage. However, as the coefficients on Table 2-3 show, aviation accidents 

within 100 miles of one of these major media cities were reported -  other things 

being equal -  less often than other accidents. It would seem that, in media cities, 

news of an aviation accident must compete with other sorts of news.

A second possible objection mixes substantive and technical grounds 

relating to the production of news stories in prior months. The substantive 

objection is that news in the current month depends in part on what counted as 

news in prior months. Reporters, for example, read each other's work, and that 

work offers new ideas for news stories. The technical objections are the 

conventional ones associated with a time series. Either way, the response to 

these objections are the same: inclusion of a lagged dependent variable.

Table 2-3 presents an array of models. They merit two points. First, the 

coefficients of the left three models (1-3) are nearly identical to the right-side 

models (4-6) but for the inclusion of a lagged dependent variable. Although the 

lagged variable is statistically significant at conventional levels, the magnitude of 

the effect is quite small. This lagged measure is the influence of news stories in a 

prior month on news stories in the present month. The small size of this 

influence stands in contrast to the robust effect of moderate sized accidents in a 

prior month on news stories in the current month. Prior accidents have an effect 

three to four times larger than prior stories do. This finding suggests that news 

magazines do indeed work to put events in perspective, but this perspective 

comes less from a study of prior accounts in other news periodicals and more 

from reflective investigation of events. As this point is tangential to the matters
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of interest in this study, this lagged endogenous variable is omitted in the final 

model on grounds of parsimony.

This second point concerns the robustness of the results. Not only does 

the inclusion of the lagged news stories variable have only a modest effect on 

changes in the dependent variable, it has only slight effects on other independent 

variables as well. Correlograms of the standardized residuals appear in Figures 

2-2 and 2-3. They display no significant autocorrelation or moving average 

process in the final model. Thus, the potential time series issues do not negate 

the central findings of this study.

Although the period of this study is quite extended, a third challenge to 

the findings of this study might assert the results are a product the unusual 

circumstances of air transportation in the era of airline deregulation: The 

catastrophic DC-10 crashes of 1979, the Professional Air Traffic Controllers 

Organization strike of the early 1980s, the labor strife involving Frank Lorenzo, 

Texas Air, and especially, Eastern Air Lines, or the various safety crises of the 

late 1980s and early 1990s all made air transportation a unique public issue. The 

point is not without some merit, yet it overlooks the strong role of media 

specialists, public officials and unions in linking or uncoupling these events to 

accidents or safety concerns. Those high attention media stories were not ready 

made. At least some of them were a consequence of well-executed media 

strategies designed to bring a matter to or divert a matter away from public 

attention. This issue takes up the bulk of the next section and so further 

discussion of this point must await a fuller and more theoretical presentation of 

the problem.

Perhaps, this third challenge to the results here has some merit, yet to 

assert a pattern of reporting—at least one evident across five different
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presidential administrations— is unique is quite a strong claim. Because little 

other research has considered reporting and non-reporting of events107 making 

an assessment of the generality or uniqueness of the findings presented here is 

not possible.

Over die course of this section, the description of media structure and 

news gathering processes laid the predicate for understanding which 

information about product and aviation safety is presented to the mass public. 

Study after study reports the presence of government sources in news that is 

reported. The study of air transportation accident reporting in this section 

establishes governmental influence over reporting in a second way: by showing 

how the presence or absence of divided government affects the rate of reporting 

on a particular class of well-defined events.

Taken together with studies suggesting mass media influence on public 

opinion, these studies intimate that public perceptions on risk are in part a 

product of governmental influence on the mass media. To be sure, this influence 

on the media is not univocal, and, moreover, at least part of that apparent 

governmental influence stems from conscious plans to gamer media attention. 

The importance of using mass media to capture public interest is quite 

conspicuous in three of the nine cases, and strongly suggested in several of the 

other cases. The next section considers these matters at some length.

Media Strategies in Regulatory Policymaking.

Although the routine of news gathering favors governmental sources, 

reports coming through official channels are certainly not the only sources of 

news. A study by Lucig Danielian and Benjamin Page explored the effects of 

interest group organizations on media coverage. It examined the extent of
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interest group influence on the mass media by examining the coverage of 80 

different policy issues on network news over die years 1969 to 1982. As other 

studies have found, this study too reported that government sources dominated 

media attention. But it also reported references to interest groups in 14.4% of the 

network news stories covered. Highly organized groups received a 

disproportionate share of the coverage. For example, the twenty most covered 

groups in the study had an average of 248 staff employees as compared with an 

average of 101 staffers in the 20 least covered groups. Business interests and 

citizen action groups each had around one-third of the appearances, and 

organized labor had somewhat less than half that amount.108

In reviewing the literature on public relations and the production of news, 

Glen Cameron, Lynne Sallot and Patricia Curtin report that "25% to 50% of news 

content is influenced by public relations . . .  with some estimates running as high 

as 80%." They also report the view of some researchers, "the influence of public 

relations on news reporting " is "so great..  .that issues suffering poor news 

coverage are those with 'unskilled or no public relations."109

The usual method for assessing public relations "influence" is tracing the 

contents of an article to a press release. But as Sallot notes, this technique 

understates the true importance of public relations in shaping news.110 It 

overlooks, as Alice Mundy reports for example, the way public relations 

specialists can shape news stories by "putting" news "in the right mouths," by 

having sympathetic experts "plant" news stories, or by threatening ad hominem 

attacks on reporters.111

This body of public relations research does not distinguish the publicity 

efforts of private organizations from those of government agencies. Indeed, 

good private media relations may well succeed by placing a government
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imprimatur on a private story. Using the institutional routines of the media, 

much as the government does, non-governmental sources may convey their 

message to the media. Well-established, respected organization can disseminate 

information to the media much as government sources do. For less well- 

organized groups, information may go to the media through sympathetic or 

concerned government officials. These officials legitimate the news of these less- 

well organized groups. The officials, of course, use the channels of information 

open to all government officials. The importance of well-defined pathways for 

the dissemination of information to the media is illustrated by the cases in this 

study.

Three cases show marks of conscious steps to facilitate news coverage, 

and the magnitude or tenor of that coverage itself spawned a secondary 

investigation or debate on the media aspects of the case. This interest in media 

was quite apart from interest in the policy matter at issue. Other cases in this 

study also suggest some media planning or, at least, some steps to influence 

media coverage. In each of three cases, there was evidence of a plan for 

dissemination of information to the media, a noteworthy atypicality in the 

amount of coverage generated, and some expectation for domination of news 

coverage by official sources and actions. The cases are: CPSC's efforts at 

regulating Tris; all-terrain vehicles (ATVs); and the 1985 hijacking of TWA Flight 

847 to Beirut, which led to adoption of a new federal air marshal emergency rule. 

A final part reviews literature on media coverage of air transportation and offers 

a few words on media strategies in the other cases of this study.

Coverage o f Product Safety: Tris. Tris [(2,3 dibromopropal) phosphate] 

retards the spread of a flame across a fabric. After the Department of Commerce 

raised the flammability standards for children's pajamas, fabric weavers and
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yam spinners began using this flame retardant to manufacture cloth capable of 

meeting the new standards.112 Tris had been patented in 1951, and underwent 

some toxicity testing prior to its use in children's clothing.113 Prior to CPSC's 

interest in the chemical during the mid- and late 1970s, the National Cancer 

Institute had placed it on a list of chemicals for study as a possible carcinogen.114 

In late 1975, CPSC began receiving information that Tris could cause mutation in 

bacteria.115 The information about the potential cardnogenity of this chemical 

widely used in children's pajamas did not gamer media attention until there was 

a petition for rulemaking filed with CPSC by the Environmental Defense Fund 

(EDF).

The petition used the CPSC's offeror process. This unique rulemaking 

procedure was a regulatory innovation engineered into the organic statute of the 

CPSC.116 Using this process, members of the public or public interest lobbies 

such as the EDF could initiate rulemaking and demand that the CPSC begin 

work on a regulation. When the EDF initiated this process by petition, "The CBS 

Evening News" reported the petition that day,117 and The New York Times 

reported the story the following morning.118 Consumer advocate Ralph Nader 

wrote to Senator Warren Manguson, Chair of the Senate Commerce Committee 

asking for hearings on Tris.119 Until the petition, there was little governmental 

activity to oversee or information to collect. Hence, there was no publicity.

After the petition, there was a good deal of publicity. According to the 

1977 Annual Report of the Environmental Defense Fund, "'Tris,' the carcinogenic 

chemical flame retardant used in children's sleepwear, spearheaded EDF's 

efforts to gain regulation of all such flame retardant chemicals."120 The report 

called 1977, "the most successful in EDF history in terms of outreach." It boasted 

of dozens of interviews on network television and with major news media.121
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Indeed, one CPSC Chairman announced that he had a hard time taking die EDF's 

petition on Tris seriously because it arrived with a press release.122

As compared to aviation safety topics, Tris received scant media attention. 

From 1976 to 1979, the Reader's Guide notes only 10 articles on Tris.123 The New 

York Times over the same period paid somewhat more attention to the topic. It 

has 24 entries over the same period. Figure 2-4 depicts the number of entries in 

The New York Times Index on Tris. It also shows which of those entries reflect 

articles on governmental action or the comments of governmental officials.

At the outset, it is obvious that virtually all of the articles concerned 

official actions or comments by government officials. Confirmation of this point 

comes in two ways. First, the entries indexing these stories refer to official 

comment or government action. Second, the timing of the articles corresponds to 

official action. A brief recitation of the key steps in the efforts to ban, undo the 

ban, and enforce the ban on Tris illustrates this second point.

Prior to the commencement of the rulemaking action, any danger that Tris 

might have posed to the public was not a news item. Tris had been available for 

more than twenty years, but this chemical was not news. It became news when 

proposals to regulate Tris, by placement of warning labels and then by a ban, 

were initiated.124 As proceedings on Tris went forward, there were stories on 

CPSC's steps toward banning Tris, stories on Congressional hearings critiquing 

the agency's action on Tris,123 and stories on several court actions brought to 

enforce the ban or Tris or challenge its legality,126 as well as legislation to 

indemnify manufacturers harmed by the "unlawful" ban of Tris and a 

presidential veto of that legislation.127

The case of Tris illustrates three points. First, Tris was not news until it 

was placed on a government agenda for action. Second, it was placed onto that
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agenda and publicized by a non-governmental group's clever use of official 

filings and by advance preparations for media coverage. Finally, although made 

newsworthy by actions of EDF, governmental actions and officials dominated the 

news coverage. Without government attention, information about Tris was not 

news.

Coverage o f Product Safety: All-Terrain Vehicles. Media coverage 

surrounding CPSC's regulation of all-terrain vehicles (ATVs) also illustrates 

three important findings in the literature about newsmaking. Reporting on 

deaths and accidents is not related to their incidence. News reporting depends on 

deliberate efforts to generate coverage, and official sources tend to dominate 

news reporting. In the case of all-terrain vehicles, the extent of news coverage 

itself became an important and subsidiary issue.

ATVs are "small motorized recreational vehicles with three large, soft 

tires and are designed for off-road use on a variety of terrains."128 In early, 1984, 

CPSC noticed a large increase in injuries, deaths and accidents associated with 

use of ATVs reported in its National Electronic Injury Survey System.129 This 

stream of deaths, injuries and accidents was not news until a government report 

made it news. Put differently, as ATV deaths increased, there was no 

concomitant increase in news stories on ATV safety. This finding is evident from 

an inspection of Figure 2-5. This figure presents CPSC data on the number of 

ATV related deaths and injuries, by year, 1980 to 1992. Using a different metric, 

it also shows the number of articles on all-terrain vehicles indexed in The New 

York Times and USA Today. Deaths associated with the use of ATVs climbed 

between 1982 and 1986; after 1986, the number of deaths gradually declined. By 

contrast, the first indexed article does not appear until 1985 — with interest at 

higher levels through 1989. Although the level of deaths remained at close to the
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1989 level through 1992, news coverage in the topic disappeared. Figures 2-5 

makes clear the lack of any association between reporting on ATVs and the 

number of deaths or injuries associated with their use.

As was the case with Tris, official actors and sources dominated the 

production of news on ATVs. All of the stories depicted on Figure 2-7 reported 

on past or contemplated government action and/or the comments of 

government officials. The timing of the news stories neady tracks the 

governmental action: calls for and announcement of a CPSC investigation into 

ATV related deaths and injuries (early, 1985);130 development of a staff report and 

initial commission action on that report (late, 1986 and early, 1987);131 

announcement of a settlement between CPSC and ATV manufacturers together 

with Congressional inquiry into the matter (late 1987 through Spring, 1988);132 

and subsequent government investigations into dealer sales practices and 

distributer "dumping" of ATVs on to the U.S. market at prices below cost 

(1989).133

The movement of CPSC toward regulating all-terrain vehicles also 

highlights the importance of disseminating information through routine, media 

channels. As noted above, until 1985, the increase in the number of accidents, 

injuries and deaths associated with ATV use had eluded media scrutiny. 

Emphasizing the need for quick action, one CPSC commissioner, Stuart Statler, 

mailed a "fact sheet" and a request for information to news media and consumer 

organizations throughout the United States. He asked anyone who had 

experienced an ATV accident or who had knowledge of an ATV-related death to 

contact the agency. He later explained — to a specialized law journal that covers 

the CPSC — that he made this mailing as a way of obtaining information for the 

agency when the agency's budget was tightly constrained.134
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Statler's efforts to have the media bring the matter of ATV safety to the 

attention of the public worked very much like a press release. Indeed, CPSC 

Chairman, Terrence Scanlon, charged that this mailing amounted to "'a one-man 

consumer alert and virtual press release."'135

Although it garnered little attention from The New York Times, after the 

mailing, the television news magazine, "20/20" ran a story on ATVs. The 

resulting heightened media attention was not lost on ATV enthusiasts. John 

Ulrich of A TV News wrote, for example, "The sport of ATV riding is engulfed in 

a fire storm of controversy fed by sensationalist general media stories about 

youngsters and adults being inured, maimed or killed by ATVs."136

Ulrich blamed the heightened media attention on the decision of the CPSC 

Commissioners to proceed with the regulatory action on ATVs. He said, "[T]he 

grand-standing, headline seeking, sensationalistic role playing was of the most 

obvious type with each commissioner jockeying to upstage the next.

Explanations of rider behavior have consistendy fallen on deaf ears."137

Before the CPSC moved to regulate ATVs by initiating a lawsuit and 

entering into a consent decree, it considered issuing a new regulation on ATVs. 

At public hearings in connection with this rulemaking proceeding, 

representatives of media devoted to ATV hobbyists, among others, testified 

about the attention of the general media on ATVs. Commissioner Stader's efforts 

were singled out for particular criticism. Motorcycle Industry Magazine charged, 

"From the outset, Mr. Stader has strategically planted sensationalistic, negative 

propaganda with manipulative ploys utilizing a single mindedness...out of place 

in his position and purview."138
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In another forum, Senator Larry Craig (R-Idaho) accused Commissioner 

Statler of initiating a "massive publicity campaign, spreading unproven 'facts' in 

public statements to more than 500 national media outlets."139

As CPSC's consideration of ATV safety unfolded, release of information to 

the press became a matter of controversy. Statler defended this action. The 

vilification of Statler became a story in itself.140 Manufacturers complained about 

misleading statements in "Consumer Alerts" from the agency and in its public 

notices.141 The Commission itself deliberated on the appropriate statistical 

comparisons to be made and disclosed to the public about ATV usage and 

injuries.142 Stories sympathetic to "victims" of ATVs appeared on "20/20," "60 

Minutes" and in People's Weekly}** In all, from 1983 to 1992, there were 66 articles 

on ATVs indexed in the Reader's Guide.

Like the news coverage of Tris, media attention to all-terrain vehicles 

illustrates several points discussed in this chapter. First, absent official attention, 

accidents in connection with the use of ATVs -  even fatal accidents -  received 

very little media attention. Second, even a benign sounding "information 

request" can prompt a large amount of media attention when it moves through 

appropriate channels of the media. Finally, when news stories are reported, 

those stories are dominated by statements of public officials and reports of 

official action.

Coverage o f Aviation Security: The TWA 847Hijacking. In June, 1985, 

terrorists seized control of TWA Flight 847. They took the passengers and crew 

as hostages, murdered a U.S. Navy diver, and grabbed hold of the U.S. mass 

media for more than two weeks. Brigitte Nacos examined this terrorist incident 

at some length in her work, Terrorism and the Media}**
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The terrorists not only seized control of the aircraft; they seized the 

attention of the media. A broader perspective on coverage of hijacking makes 

the enormity of the terrorist seizure dear. On average, between 1975 and 1996, 

the number of hijackings ranged between 0 and 21, and there were on average 

4.7 highjackings per year.145 As noted above, there is no significant correlation 

between the number of highjackings and the number of aviation security articles. 

Unlike most highjackings -  which appear to be ignored by the media -  the TWA 

hijacking occupied national attention.

In response to the hijacking, President Reagan, among other measures, 

proposed an expansion of the federal skymarshal program.146 The "Great 

Communicator" did so at a nationally televised, evening press conference,147 yet 

attention to this policy initiative was swallowed by the terrorist dominated 

coverage of the hijacking. The theft of public and media attention was so 

complete that this expansion of the program is inconceivable save in terms of a 

response to this 1985 hijacking.

Figure 2-6 depicts the number of magazine stories on aviation security 

indexed in the Readers'Guide. The procedure for constructing this measure is set 

out in the Appendix. Although coverage of aviation security only changed 

slightly in news magazines as a result of the hijacking, in other types of 

magazines, coverage increased enormously. Moreover, these other periodicals, 

collectively, had a circulation that exceeds that of the news magazines.148 This 

brings the matter more closely to public attention.

Table 2-2 makes the point that official sources and actions usually 

dominate the press, but this case illustrates that this domination is not inevitable. 

Carefully drawn plans and made-for-the-media news may defeat government 

domination of the press. By staging "violent spectaculars," Nacos argues,
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"terrorists try to exploit the linkages between the news media, public opinion, 

and presidential decision making..."149 Normally, she observes, press coverage of 

foreign policy is dominated by the Washington "golden triangle" news beats: the 

White House, the State Department and the Pentagon.150

Terrorism works, she argues, by changing this dynamic, and she called the 

1985 hijacking a "striking example."151 She observes:

Correspondents who reported the TWA 
hijacking in Beirut found that the terrorists and their 
Amal allies were well aware of the reach of various 
American media organizations, of press pools, and of 
the vastly different audience sizes of the electronic 
and print media. They staged news conferences, 
interviews and briefings with selected hostages, Amal 
leader Nabih Berri ana other figures in the TWA 
drama like seasoned American press secretaries or 
publicity agents. According to one account, graduates 
of media studies programs at American universities 
attended meetings in the house of Nabih Berri at 
which tactics for nandling the news media were 
discussed and worked out.152

The media strategy worked. As Nacos observed, the hijacking story 

opened 85% of the network news broadcasts during the crisis. The times it did 

not lead the broadcast, the lead storv involved other terrorist incidents.153

Other impressive evidence of the strategy's success comes from the media 

content studies of Tony Atwater. Examining the content of both network and 

New York Times coverage, he found that coverage of government sources 

amounted to 17% of all coverage on the hijacking. This is a far cry from the usual 

one- to two-thirds of media coverage citing government sources noted in Table 2- 

2. Here, 53% of the network stories and 19% of the New York Times stories, 

Atwater found, concerned the hostages, their families, and the hijackers.154
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The first section of this chapter made the point that there is no association 

between the number of terrorist acts and the frequency of media coverage. By 

contrast, the TWA 847 hijacking and the other cases of terrorism that Nacos 

considers saturated the news. The implication of this case is that the media 

strategy of the terrorists, rather than of the government, shaped the news.

Coverage o f A ir Transportation Safety. The reports of media coverage in the 

preceding three cases strike an episodic tone. One planned event is associated 

with a flurry of news stories, and the line from media coverage to government 

action is not difficult to draw. Yet an examination of how news about aviation 

risk is produced would be remiss without some attention to the role of air 

transportation unions in shaping news about risk.

To be sure, airlines have a long history of concern about air transportation 

safety,155 but over the period of this study, the most noteworthy aspect of news 

coverage in this area was the success of unions in bringing their concerns about 

aviation safety to public attention.130

Unhappy with the policies of the Reagan Administration, in the 1980s, 

unions employed by Eastern Air Lines developed and began to use a, corporate 

campaign strategy in their dealings with management. Corporate campaign 

strategies seek to expand the scope of Iabor-management disputes by bringing 

attention to corporate conduct on matters likely to gamer community attention. 

An important part of this strategy involves placing complaints with regulatory 

and law enforcement agencies about regulatory transgressions and then 

publicizing the regulatory or law enforcement action. The strategy costs a 

company "managerial time, public embarrassment, potential fines, and the costs 

of compliance." Thus, it diminishes the authority of management in the 

workplace, and relatively speaking, augments the power of labor.157
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Needless to say, the tactic is controversial and has been called a perversion 

of the regulatory process.158 Several books on the airline industry since 

deregulation, its labor relations, and the actions of the Air Line Pilots Association 

and the International Association of Machinists with respect to Eastern Air Lines 

have discussed this strategy to explore a variety of theoretical issues.159

The important point here is that well-designed media strategies were able 

to bring the unions' point of view to the public on multiple occasions. A special 

issue of A ir Line Pilot, a publication of the pilots' union, describes many of the 

steps it took in support of a media strategy. The union had a national training 

program for media spokesman. During a strike with Eastern, the pilots held 

daily conference calls among spokesman all across the country to make sure they 

sang "from the same sheet." The union placed advertisements in prominent 

newspapers such as The New York Times, The Wall Street Journal, and The 

Washington Post to get its message to the public.160

But these campaigns involved more than clever media relations. As labor 

strife increased, the pilots instituted a "Max Safety" campaign. In this safety 

campaign, the union encouraged its pilot members to fly "by the book." Union 

members placed hard to remove stickers in plane cockpits. This mild vandalism 

built both solidarity and forced additional maintenance on the company.161

The union also used an extensive postcard campaign to bring 

governmental attention to bear on Eastern. As part of the campaign, union 

members were to report safety violations to the Federal Aviation Administration, 

the Department of Transportation, the National Transportation Safety Board, and 

two Congressional subcommittees charged with oversight of aviation. The cards 

were designed so that information that might identify the sender (but also the 

details of a claimed violation) were removed.162
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Eastern's management dismissed the entire "Max Safety" campaign as a 

labor response to disagreements over wages, fringe benefits and working 

conditions.163 A Republican Secretary of Transportation complained that the 

union was trying to make safety a political issue, and emphasized that only six of 

thirteen hundred cards received yielded any proven safety violations.164

Yet the consequences of the union-generated media attention were 

significant. An editorial in Die New York Times noted "pressure from Congress," 

including calls from 150 Congressman, leading to an investigation of Texas Air, 

Eastern Air Lines's parent corporation. This investigation came on top of FAA 

fines of Eastern for sundry safety violations. More to the point, the editorial 

explained, "Texas Air has offended organized labor, the industry establishment, 

and a lot of important people in Washington."163

Although Eastern passed the inspections,166 the publicity campaigns were 

not good for Eastern. Aviation Week reported, for example, that Eastern's traffic 

dipped as the FAA conducted its inspection.167 Eventually, Congress passed a bill 

setting up a dispute resolution board between Eastern and its unions. Although 

President Bush vetoed the bill, the special inspections, the Washington attention, 

and the publicity could not have been helpful as Eastern skidded toward, 

entered into and eventually expired in bankruptcy.168

Eastern Air Lines for a time was a subsidiary of Texas Air. The safety 

campaign of the pilots blurred into "a broad publicity campaign" against Frank 

Lorenzo, the chief of Texas Air.109 This campaign of both pilot and machinist 

unions raised doubts not only about airline safety, but also antipathy against 

Lorenzo himself. Network interviewer, Barbara Walters, asked Lorenzo point 

blank about his being the most hated man in America.170 The full effect of the 

union media campaign, the amount of publicity it generated, and ultimately its
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effect on public policy is difficult to gauge, yet at the time, observers felt the 

campaign had important effects.

During the strife between the pilots, the flight attendants and the airlines 

affiliated with Texas Air, the number of articles on aviation safety increased. 

Difficulty in attributing that increase to a media campaign arises because part of 

a media strategy is moving other political actors to speak for the principals to the 

dispute. The disputes between Frank Lorenzo, Eastern Air Lines and its unions 

had origins well before the late 1980s. Overall, however, the account of a media 

struggle between Eastern and its unions is not implausible. Even more 

interesting is the use of postcards to gamer governmental attention, part and 

parcel with a larger media campaign.

The regression analysis presented in the preceding section takes no 

account of the air transportation union media strategies, yet inspection of Figure 

2-1 does indeed show an elevated level of media concern with aviation safety in 

the mid and late 1980s. The findings in this section do not negate the earlier 

results. Here, the unions worked through allies in Congress and the government 

to bring their concerns to public prominence. This is not inconsistent with the 

earlier analysis. More noteworthy, however, is the observation that regulatory 

concerns were peripheral to any regulatory disputes. Without passing on the 

merits of the any real or imagined concerns with operational safety, as with the 

emergency rule on federal air marshals, the publicity drove regulation in ways 

not associated with any objective perception of risk.

Less specific media planning. The other cases in this study have not 

generated a secondary literature about their media coverage, and an exhaustive 

study of that coverage is well-beyond the present project Frankly, less is known 

about these other cases.
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Regulation by Objective, the 1978 Commuter Rule and the 1995 

Commuter Safety Initiative. The remaining cases on aviation safety received 

varying amounts of media attention. The Reagan-era Regulation by Objective 

proposal received very little media attention. Proceedings on the safety aspects 

of the 1978 Commuter Rule were a small portion of much more extensive 

proceedings on airline deregulation. The 1995 Commuter Safety Initiative was 

announced from the site of a commuter accident. However, the preparations for 

this initiative had been underway well before the accident. In any case, per the 

history of the controversy with Eastern Air Lines, the airlines, the unions, and the 

other participants in this matter would seem to have had adequate resources to 

gamer extensive media coverage if they had wanted to do so.

Thermal Neutron Activation. Like the emergency rule on air marshals, 

the thermal neutron activation proposal was peripheral to a terrorist act, the 1988 

bombing of Pan Am 103 over Lockerbie, Scotland. The terrorist act received a 

great deal of media coverage, but the media plans of the terrorists, if any, are 

unknown. Surely, the matter received a good deal of media attention. It seems 

unlikely that any terrorist would expect the bombing of a major U.S. carrier's 

trans-Atlantic flight to go unnoticed. Moreover, media scrutiny was spawned in 

part by a subsequent government commission and a group of Lockerbie 

relatives, but the details of any media planning are not known.

Lawn Darts. The father of a little girl killed by a lawn dart contacted the 

media and government officials in his grief and anger about her death. His 

daughter's story was taken up by the media, and the matter advanced as 

Congressional partisans used the incident as an instance of the Administration's 

failure to protect public health and safety. At the time of the controversy, 

epidemiological studies indicated that lawn darts produced somewhat fewer
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injuries than either horseshoes or tetherball. Clearly, this regulatory item had 

little to do with systematic concerns about product safety regulation and much to 

do with suggesting an administration's indifference to suffering.

Drawstrings. Drawstrings are the cords used to tighten the hoods on 

children's coats about a child's head. The regulation of drawstrings received 

little media attention although the letters to the First Lady from a mother 

grieving the loss of her child due to a drawstring strangulation did receive some 

local media coverage. But the matter did not receive the extensive coverage of 

the lawn dart case — probably in part because of prompt action by the safety 

commission and manufacturers in developing standards to prohibit the future 

use of drawstrings.

The evidence from each of these cases about media strategies is quite 

uneven in its detail. Yet, with varying levels of sophistication, it appears that 

interest groups by themselves or acting with government officials or government 

officials by themselves developed plans to provide information to the mass 

media. At the very least, it seems the dissemination of information to the press 

was not left to chance.

Conclusion

As noted, the mass media shapes public opinion. This chapter inquires 

about media reports on air transportation and consumer product safety. A 

variety of studies and the findings in the cases considered here suggest reporting 

in the mass media on aviation and consumer product safety exaggerates the risk 

of death and disproportionately reports on catastrophic events. Second, because 

of conscious efforts to use the institutional structures or processes of the mass 

media, the content of news stories in the mass media is strongly associated with
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the pronouncements of government officials and with the messages of well- 

crafted media campaigns of interested stakeholders.

Taken together, these findings raise doubts about relying on the media as 

the source of information for coming to sensible judgments on matters of safety. 

The textbook account places a good deal of reliance on the mass media's 

production of unbiased news, yet the evidence offered in this chapter suggests a 

large role for the government and publicity seekers in shaping what news is 

reported.

By contrast, the study of media activity in this chapter is more peripheral 

to the account of anticipatory democracy. To the extent that elites rely on the 

press to get a sense of the public's concerns on a particular matter, elites will 

receive quite a biased sample since the media reports only the most severe 

accidents or safety issues. This is a matter taken up in the next chapter.

Besides adding to the more general argument of this dissertation, this 

chapter has also made a modest contribution to the study of media reporting. 

First, the quantitative findings on the reporting of fatal airplane accidents are 

somewhat surprising given results elsewhere in the media literature. Although 

the regression analysis indicates that larger accidents are reported, a conclusion 

that smaller accidents or aviation-related fatalities go completely unreported is 

unwarranted. A variety of technical grounds, in addition to substantive ones, 

might account for the inability of the regression models to establish a significant 

relation between such accidents and news reports. More significandy, this study 

only considered reports in news magazines. Other media might report on 

accidents more reliably. Still, the results do support a claim that larger accidents 

do receive a disproportionate amount of media attention, and this claim does 

present a problem for the textbook account of regulatory policymaking.
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Second, that cases involved some level ot media planning is unsurprising. 

After all, die cases selected for this study were chosen on the basis of claims 

reported in the specialized media. Moreover, accepting claims of no correlation 

between accidents or deaths on one hand and media reports on the other is 

tantamount to accepting a null hypothesis. Still the association of 10-plus fatality 

accidents and 50-plus fatality accidents of U.S. regulated carriers with reporting 

does suggest some systematic, institutional bias in media reporting. This bias is 

related to what Cater and others called, "the business of publicity," and it is 

substantially different from naive views of media reporting that see the media 

largely as a mirror of objective conditions.
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Table 2-1: Comparison of Number of Stories and Population Mortality Rates for Selected Causes of Death.

Type of Accidental Death Number of Stories Death Rate perl00,000 
people

Comparison to story 
death ratio for heart 
disease1

air and space 
transportation

120 0.5 3004.61

fire 161 2.1 959.81

firearms 35 0.7 625.96

electric current 4 0.4 125.19

cutting or piercing 
instrument

1 N/A N /A

inhalation or ingestion of 
object

1 1.5 8.35

poisoning 199 2.1 1186.35

f  The numbers in this column represent the number of times greater the story to death rate ratio is for the 
associated cause of death than that ratio is for heart disease. Source: Singer and Endreny, pp. 52-53.
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Table 2-2: Selected Studies on Use of Official Sources in the Mass Media.

Study Extent of Study Pertinent Findings
Brown, Bybee, 
Wearden and 
Straughan, 1987

Two randomly constructed 
weeks during 1979 and 1980 of 
front page stories in The New 
York Times, the Washington Post 
and four North Carolina 
newspapers

• 31 % of sources in front page stories affiliated with the U.S. government; 78.9% of 
those stories are from government executives

• 57.7% of sources in front page stories affiliated with some governmental (including 
foreign) unit

• 56% of national and 64% of wire service stories depend on routine* sources rather 
than informal or enterprise sources

Danielian and 
Page, 1994

Eighty different policy issues on 
network news, 1969-1982

• 51.9% of television news stories use government sources (10.2% Presidential or 
White House sources; 29.5% other administration sources or Members of Congress 
from President's party; 12.2% Members of Congress not of President's Party

Cans, 1979 Six month sample of stories on 
domestic actors and activities 
drawn from the years 1967, 1971 
and 1975 from cover stories and 
National Affairs section of 
Newsweek and domestic news on 
CBS Evening News

• 54% of television news stories and 55% of magazine articles used as sources, 
incumbent presidents; presidential candidates; members of Congress; other federal 
officials or astronauts

• 11 % of television news stories and 13% of magazine articles used as sources state or 
local governmental officials

Hornig, Walters 
and Templin, 1991

All news stories on Hurricane 
Hugo and Loma Prieta 
Earthquake to December, 1989 
from Newsbank Electronic 
Index

• 55% of all quotations used in articles from government affiliated sources

Hoynes and 
Croteau, 1989

All Nightline shows, January, 
1985 to April, 1988

■ 30%of U.S. guests were current or former government or military officials

• 66% of one-guest shows were done with current or former government or military 
officials

OO
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Lasrossa and 
Reese, 1990

All stories on stock market crash 
of October, 1987 reported in
Newsweek, The New York Times, 
The Wall Street Journal and the 
"CBS Evening News"

• Between 9-23% of sources used were government sources affiliated (depending on 
the media)

• As compared to other sources, government sources disproportionately blamed the 
deficit for the crash.

Ryan,1993 All weekday broadcasts between 
September and December, 1991 
of All Things Considered" and 
"Morning Edition" of National 
Public Radio

■ 26% of sources used were government officials

* 61 % of domestic political stories were "Washington-based;"

• 53% of all Washington-based stories were lead by a quotation from a Member of 
Congress

Sigal, 1973 Two week samples from the 
years 1949,1954,1959,1964 and 
1969 of stories on foreign and 
national news on front page of 
The New York Times ancf ife  
Washington Post

• 46.5% of the sources cited were officials of the U.S. government

• 78.1 % of the sources cited had governmental (including foreign governmental) 
affiliations

• 58.2% of the stories came from routine channels; of those, 80.7% of had sources 
who were U.S. government officials

Whitney, Fritzler, 
Jones, Mazzarella 
and Rakow, 1989

Sample of Monday to Friday 
evening newscasts from May. 
1982 to April, 1984 using 
abstracts from Vanderbilt 
Television News Index

• 28.2% of the films or sound bites are federal officials

• 40.6% of the films or sound bites are from officials affiliated with some level of 
government of a political source

t  The term, “routine" sources or channels is defined in Sigal, 1973. He states: "Routine channels include (1) official proceedings such as trials, 
legislative hearings, and election tabulations; (2) press releases as well as reports monitored over official radio or from TASS; (3) press 
conferences, including daily briefings by 'official spokesmen' and broadcast interviews; and (4) nonspontaneous events, such as speeches, 
ceremonies, and staged demonstrations." Sigal contrasts these type of sources to "informal" and "enterprise" sources. "Informal sources 
include "(1) background briefings; (2) leaks; (3) nongovernmental proceedings like association meetings or trade union conventions; and (4) 
news reports from other news organizations. . . "  "Enterprise" sources include "(1) interviews conducted at the reporter's initiative; (2) 
spontaneous events which a reporter witnesses first hana, like fires, riots, and natural disasters; (3) independent research involving quotations 
from books and statistical data; and (4) the reporter's own conclusion or analysis." p. 120 Other authors ouilding on his work have used the 
same term.
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Table 2-3: Negative Binomial Regression Analysis of Civilian Aviation Safety Appearing in News Magazine 
Month, 1975-1996.

s,by

Endogenous Models 1 Exogenous Models Final

Model 1 2 3 4 5 6 7

Constant -0.75* -0.71* -0.86" 0.73* -0.76* -0.76* -062*

Articles on Civilian Aviation Safety in Prior Month 0.10*
|0.09|

0.10*
(009)

0.10*
|0.09|

Accidents at U.S. Sites with 10 or More Fatalities 0.24
10221

0.26
|0.24|

0.14
(0.13)

0 18
10-17)

Accidents at U.S. Sites with 10 or More Fatalities, in Prior Month 0.44*
|0.4I|

042*
|039|

0.33*
|0 .» |

0.46*
(0.43)

0.46*
(0.43)

0.47*
(044|

0.58*
|0.55|

Divided legislature >0 06 
1-0 051

•(I 05
1-0 051

-0 04
|-0 03|

-0 05 
(-0 04)

-004
1-004)

-004 
( 0 041

•0.05
1-0.051

Divided (.iovernineiil 0 50* 
|»4!)

0 50* 
|041|

0.51* 
|0.411

052*
(043)

0 52* 
(0.43)

0.52*
(0.43|

0.51*
(043)

Media Cily -0 81' 
|-0.7b|

-OKI* 
|-0 77|

-076’
1-070)

•083’
(0.78)

-0.781
(-0.74)

-0.78'
1-073)

•0.80’
(076)

Accidents at U S. Sites or Involving U S Carriers with 50 or more Fatalities 1 32*
(2.29|

1 36*
12.471
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f Of̂ BODî tQQSUjDDl) ^  0£X CWwppiimii
o _ o

xxexex * * e * e w e e » x x x  x x«x« * « < * * • ;  XX » « •  *x xxmxxo*: xx xx i» x»  u t

1975m1 1980m1 1985m1
date

1990m1 1995m 1

Figure 2-1: Articles Appearing in News Magazines on Civilian Aviation Safety, 1975-1996, by 
Month, Actual versus Predicted. Sources: Article Count of Readers' Guide to Periodical Literature 
and Annual List of Air Transport Accidents in Flight International.

oo



www.manaraa.com

R
eproduced 

with 
perm

ission 
of the 

copyright 
ow

ner. 
Further 

reproduction 
prohibited 

w
ithout 

perm
ission.

00N>

Barden's formula for MA(q) 95% confidence bands

_ i________ t________ i -------   i--------------1.
too 100

0 75 0 75

£ 0 50 0 50
-D
I  0 25 0 25
g
e  ooo  
s

0 00

|  -0 25 -0 25
o
I  -0 50 -0 50

-0 75 * -0.75

-1 oo - - -1.00

0 10 20 30 40
Lag

Correlogram

Figure 2-2: Autocorrelations of Standardized 
Residuals, Table 1, Model 7.



www.manaraa.com

R
eproduced 

with 
perm

ission 
of the 

copyright 
ow

ner. 
Further 

reproduction 
prohibited 

w
ithout 

perm
ission.

83

Pa
rti

al
 a

ut
oc

or
re

la
tio

ns
 

of 
st

or
es

 
an

d 
st

an
da

rd
iz

ed
 

re
sid

ua
l 

va
ria

nc
es

1 00

0 75 

0 50 

0 25 

0 00 

0 25 

-0 50 

-075 

• I 0 0

Partial autocorrelations » 
95% conf. bands |se  = 1/sqrt(n)

Standardized variances

. ! i ,

‘I!

10 20 
Lag

Partial Correlogram

30

1.00 

075  

0 50 

0 25 

0  00 

0 25 

-0 50 

-0.75 

♦1 00

Figure 2-3: Partial Autocorrelations of Standardized 
Residuals, Table 1, Model 7.



www.manaraa.com

R
eproduced 

with 
perm

ission 
of the 

copyright 
ow

ner. 
Further 

reproduction 
prohibited 

w
ithout 

perm
ission.

8

(A

• S  6
•J3
IS
o  4
tH<u

0 Ii t rii t 111 i i i nr iII R"Ft I I I t I t  t l - l l  Ji
Jan-76 Sep-76 M ay-77 Jan-78 Sep-78 M ay-79

date

1 1  i - i i  1 1 1 1 1  i t

official sources non-official sources

5igure 2-4: Count of Articles on Tris Indexed in The Neio York Times, by month and source,
anuary, 1976 to December, 1979.

£



www.manaraa.com

R
eproduced 

with 
perm

ission 
of the 

copyright 
ow

ner. 
Further 

reproduction 
prohibited 

w
ithout 

perm
ission.

i
'o

1

9
8
7
6
5
4
3
2
1
0

250 2J

I

85 86 87 88 89 90

I New York Times USA Today ■deaths

Figure 2-5: Number of Indexed News Articles on All-Terrain Vehicles Appearing in The New York Times or 
USA Today (Left Axis) and Number of Deaths Associated with Use of All-Terrain Vehicles (Right Axis), 1982- 
1992. Sources: Nero York Times Index, USA Today Index and U.S. Consumer Product Safety Commission.

00cn



www.manaraa.com

••P IU V  *o |u n o 3

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

Fi
gu

re
 

2-
6: 

Co
un

t 
of 

Ar
tic

les
 o

n 
Av

iat
io

n 
Se

cu
rit

y,
 b

y 
Ye

ar 
an

d 
Ty

pe
 

of 
M

ag
az

in
e,

 1
97

5-



www.manaraa.com

Chapter Three: Perceiving and Monitoring Public Opinion

Introduction

By comparing reported perceptions of public opinion to systematic 

indicators of public opinion, this chapter asks about the mechanism that brings 

public opinion into regulatory deliberations. The question matters. For public 

opinion to affect public policy, the directions of the public have to enter into the 

deliberations of policymakers. In textbook accounts, public opinion enters into 

deliberations about policy through the work of elected officials as they reflect on 

the results of their previous election and prepare to rim against potential 

challengers in their next election. In anticipatory democracy, information about 

public opinion is ubiquitous in diffuse policy networks. Bureaucrats and 

regulatory stakeholders talk about public opinion just as they talk about the 

myriad other things that affect policy.

To address the question posed, this chapter considers at length a single 

case: public opinion about aviation safety as proceedings on the 1995 Commuter 

Safety Initiative were underway. Aviation rulemaking offers a particular 

advantage for understanding the perception of public opinion in policy networks 

because public opinion on aviation safety is volatile. Undoubtedly, the public is 

always against airplane crashes and in favor of more safety, yet as observed in 

this chapter, the intensity of public views about airline safety fluctuates a good 

deal. For this dynamic intensity to have any affect on rulemaking, gauges of that
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intensity need to be available to policymakers. By considering a case where 

stakeholders had available a wide variety of measures of public opinion, 

evaluating what those stakeholders said about public opinion, and connecting 

those statements to available measures, this chapter can offer persuasive 

evidence on how policymakers and stakeholders perceive public opinion. The 

evidence in this chapter is further strengthened by situating the results of this 

single case study relative to the other cases in this dissertation and other work on 

the perception of public opinion.

The Volatility of Public Opinion on Risk

In a series of works on public opinion about public policy, Benjamin Page 

and Robert Shapiro conclude public opinion is remarkably stable over long 

periods of time. Moreover, they argue, public opinion is rational, that is, it 

"reacts to new situations and new information in sensible, reasonable ways." 

They blame "government non-responsiveness to public opinion" on "a lack of 

available information." Their extended body of work is a helpful benchmark for 

examining public opinion about risk, and more particularly, public opinion 

about aviation safety.171

In reaching their conclusions about the stability of public opinion, Page 

and Shapiro rightly emphasize the importance of analyzing identical questions in 

making judgments about changes in collective public opinion. For small changes 

in wording by themselves, they warn, can account for fluctuations in public 

opinion.172

Repeated, publically available surveys about the safety of consumer 

products do not appear to have been undertaken during the period of this study. 

There were, however, several Harris and Gallup polls on aviation safety and
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security. At the least, these studies can be examined for both plausible 

consistency with prevailing views on the stability of public opinion and the 

connection between media attention and surveyed opinion.

Volatility in Public Opinion About Aviation Safety. Tables 3-1 and 3-2 

collect identically or nearly identically worded questions about air transportation 

safety. Table 3-1 reports for several times over the period of this study the 

portion of all adults and airline traveling adults who feel that airline travel is 

safer than it was five years before. The proportion of adults believing air travel 

was safer ranges between 6.8% and 40.4%. Yet these observations about the data 

make the table noteworthy. First, in general, it seems that public trust in the 

safety of air travel declined in the 1980s from far higher levels in the 1970s. This 

shift in public opinion was described in qualitative terms by regular participants 

in aviation policy over the course of interviews reported later in this chapter.

Still, this change in attitude merits reiteration here. Second, the proportion of the 

public believing that air travel is less safe than it was five years before is volatile. 

The swings in that proportion exceed six percent in every instance. In the 1980s, 

these large swings exceed eight percent and came in different directions. Finally, 

air travelers are somewhat more optimistic than members of the general public 

about the safety of air travel. Nevertheless, the fluctuation in this proportion of 

the public mirrors the fluctuation in the public as a whole.

Table 3-2 depicts the proportion of the public indicating that a particular 

item of aviation safety or security was a matter of "great concern." Data on these 

questions are available for three years, 1985,1989 and 1995. As with Table 3-2, 

this information is broken down by the respondent's travel experience. This 

table also merits three comments. First, the questions ask about aviation safety 

as a collective rather than an individual concern. That is, respondents are asked
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what they think other people think. They are not asked to report on what they 

themselves think, or more importantly, what they themselves do. Second, there 

were increases of more than eight percent in the proportion of the public 

expressing "great concern" about bombs on aircraft, pilot error and maintenance. 

Finally, that concern is consistently greater for members of the public who travel 

by air.

The volatility of public opinion about aviation safety evidenced by these 

two tables merits some comment. Page and Shapiro examined 1128 survey 

questions about public policy asked more than once by prominent survey 

organizations They report that for about two-thirds of the question asked, 

aggregate surveyed opinion about the policy of interest did not change by as 

much as seven percent173 Against this standard, the swings in opinion o f eight 

percent in two opposite directions noted in Tables 3-1 and 3-2 are clearly 

exceptional.

The unusual quality of this opinion is made more evident by comparison 

with study of fluctuations of surveyed opinion that Page and Shapiro made as 

apart of their study. Those are instances where aggregated public opinion 

shifted by 6% in opposite directions within two years. Only 173 questions were 

asked frequendy enough to judge whether a true fluctuation in public opinion 

had occurred, and in those instances, only 18% of the cases demonstrated a 

statistically significant fluctuation.14 The data in Table 3-2 are less than ideal for 

making this comparison. Nevertheless, assuming that the opinion of airline 

travelers and the general public track reasonably close to each other, and fudging 

slighdy on the time period allowed, it seems that there were two fluctuations 

over the period of this study. In these ways, public opinion on aviation safety is 

exceptionally unstable.
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Table 3-3 presents data on a variety of aviation risk and performance 

indicators. More specifically, it reports for scheduled service air carriers at five 

year intervals: the number of revenue passenger enplanements; the number of 

revenue passenger miles; the number of departures; and the revenue load 

factors. While public opinion as measured by surveys was deteriorating, as 

measured by usage statistics, it was improving. These system-wide data mask 

fluctuation in these statistics on individual routes or carriers. But quite clearly, 

these aggregate data are not a surrogate for surveyed opinion. Indeed, surveyed 

opinion has only a weak relation to many pertinent behaviors. For example, 

despite expressed concerns about aviation safety, public opinion surveys also 

reveal very few (less than two percent) travelers report changing or cancelling 

their travel plans because of fears about flying.175 Clearly, aggregate measures of 

air travel indicate something quite different that public opinion polls do. The 

fluctuations in surveyed opinion and the disconnection between surveyed 

opinion and mass behavior merit further investigation before continuing.

The Mass Media and Public Opinion on Aviation Safety. An extensive 

literature argues the mass media are influential in shaping public opinion.176 

Figure 3-1 presents, by month, both the total number of articles on aviation safety 

and on commuter aviation safety. The data presented in Figure 3-1 and Tables 3- 

1 and 3-2 are not extensive enough to permit a rigorous testing of claims on links 

between mass media attention and public opinion. However, the data do 

suggest a claim that media coverage shaped surveyed opinion about aviation 

safety or security is clearly not unwarranted. A few words on this matter is in 

order.

A recent book by Diana Mutz, Impersonal Influence suggests a strong role 

for the mass media in configuring the response patterns like those observed in
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Tables 3-1 and 3-2. Arguments that "personal-experience" shapes "political 

attitudes," she argues, are commonplace. Thus, the expectation that air travelers 

would hold opinions different from non-travelers or members of the general 

public is reasonable. Yet, she notes, repeated studies have found only minimal 

effects of personal experience on attitudes about collective phenomena.177 Thus, 

in Tables 3-1 and 3-2, there is little reason to expect large differences in the public 

opinion of travelers and other members of the general public. Inspection of these 

tables confirms both reflections. In both tables, there are differences in public 

opinion related to personal experiences, but these differences are quite small. 

Even more noticeable in both tables is the pattern in the survey results between 

opinions of the general public and experienced travelers.

The reason for the parallel movement of these public opinion statistics, 

Mutz would suggest is the mass media. "By providing information beyond the 

realm of personal experience, they [the mass media] ensure that our perceptions 

of large collectives are not mere extrapolations from personal experience."178

Mutz's argument on the disconnection between personal and collective 

judgements also Ends some indirect support. "Since the media may impart 

information at odds with people's day to day experience," it has the capacity to 

alienate their collective or political judgments from the experience of every day 

life."179 Thus, individual judgements about collective conditions (found in 

surveys) can deteriorate even though the sum of individual judgements about 

safety (aggregate travel data) continues to increase. Mutz, of course, wrote about 

the disconnection between individual and collective judgments in her 

exploration of the relation between employment status and election results, but 

her logic appears to apply in the present study.
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Another way of examining this matter is to consider the relationship 

between knowledge about aviation risks and public concerns about aviation 

safety. Figure 3-1 shows media attention to aviation safety rising through 1994 

and 1995. A June, 1995, CBS/ New York Times poll asked respondents about 

their knowledge of aviation safety. Almost 40% of the public said that there were 

more airplane accidents in 1994 than there were a few years ago. About 35% said 

that the number had remained about the same. In fact, 1994 had been the second 

safest year for major carrier accidents and the best year ever for commuter carrier 

safety. The number of articles on aviation safety was increasing even as the 

number of accidents was declining. It would seem media-created perceptions 

about aviation safety, rather than real world changes in aviation safety, were 

driving public opinion about aviation safety in 1995.180

At the very least, public opinion about aviation safety is somewhat 

volatile, and this instability of opinion on aviation safety makes public opinion in 

this area somewhat exceptional. Obviously, the results presented here are not a 

rigorous test on the connection between mass media attention and views about 

aviation safety. However, the best explanation of the instability in public 

opinion about aviation risk is probably that these fluctuations in this opinion 

stem from fluctuations in media coverage. Quite clearly, the volatility does not 

stem from individual experiences or changes in the real-world accident rate. 

Thus, views about this kind of risk probably come from the mass media, and if 

so, added to the findings of the preceding chapter, the public would appear to 

absorb a somewhat misleading picture of risk from the mass media even if that 

absorption of information has limited effects on their individual behavior.181

In the context of this volatility, the next section examines how public 

opinion enters into policymaking by examining the multiple indicators of public
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opinion and the conclusions of policymakers and stakeholders about the state of 

public opinion. Because public opinion about aviation is so highly volatile, in one 

sense, if public opinion is to matter in decision making, it must be attended to in 

cases of aviation policymaking. The 1995 Commuter Safety Initiative discussed 

in the next section is, in some sense, a critical case.

A Critical Case Study: The 1995 Commuter Safety Initiative

The final push for a new regulation to govern the operations of so-called 

commuter airlines began with an airplane crash. On December 13,1994, an 

American Eagle commuter crashed near Raleigh-Durham, North Carolina.182 

This crash came less than two months after another commuter crash in 

Roselawn, Indiana.183 On a visit to the wreckage in North Carolina, Secretary of 

Transportation Federico Pena announced a plan to regulate all airlines with "a 

single level of safety."184 Pena's Commuter Safety Initiative (CSI), then, appears 

as the picture of government responsiveness and attentiveness to the people's 

business.

As the FAA worked on the new regulation, the media turned its attention 

to aviation safety. "Think federal regulators are keeping you safe in the air?"

U.S. Mews & World Report asked on its cover. "Think again," it warned.185 "How 

Safe is this Flight?" Time also wondered in a cover story.186

Quite clearly, the CSI was undertaken in the glare of the mass media, yet 

whether that scrutiny was a catalyst for or a consequence of that action is far 

from clear. Even more obscure, and important for this chapter, in this picture of 

government responsiveness is the role of public opinion in proceedings on this 

regulatory action.
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This section considers the monitoring and perception of public opinion 

over the course of regulatory proceedings on the Commuter Safety Initiative in 

three parts. The first part details the terms of the new rule and the comments of 

political leaders, interest groups and experts about it. A second part reviews the 

indicators of surveyed opinion as the FAA worked on this regulation, and the 

final part examines the contemporaneous statements of interest groups and 

public officials about their perceptions of public opinion on this matter. This 

final part also compares those perceptions of public opinion to the extrinsic data 

on public opinion. What seems quite clear is this: Interest group and public 

official perceptions of public opinion are tied closely to mass media coverage.

Terms ofthe Rule and Views o f Experts and Elites. Despite the picture of 

government responsiveness described above, the groundwork for a major 

revision to the rules governing commuter airline operations had been laid well 

before the crash in Raleigh-Durham. The proposal to create a new single 

standard for all air carriers initially emerged from the FAA at the end of the 

Reagan Administration.187 The House Aviation Subcommittee and the NTSB had 

both been holding hearings on the adequacy of existing commuter airline 

regulations six months to a year before the Raleigh Durham crash.188 The leading 

trade journals, Aviation Daily and Aviation Week, had both reported FAA plans to 

upgrade commuter safety in the well before the December, 1994 crash.189 Thus, 

when Secretary Pena promised swift action ffom the crash site, action was 

already underway.

As the FAA worked on the "One Level of Safety" proposal, Senators 

Pressler (R-SD), Hollings (D-SC) and Snowe (R-ME), all expressed support for 

FAA's efforts to eliminate a "double-standard" in aviation safety.190 Coming on 

top of hearings in the House Aviation Subcommittee, a forum by the National
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Transportation Safety Board, and the personal involvement of the Secretary of 

Transportation,191 the high level of political support for a rule change had to be 

dear to any observer.

Ultimately, the final rule enjoyed wide although not unanimous interest 

group support The Air Line Pilots Assodation (ALPA) had long campaigned for 

tightened commuter airline regulations. For ALP A, that had long pitched "One 

Level of Safety," even the release of the initial FAA proposal was "[AJ victory of 

almost immeasurable magnitude-a 'Holy Grail'" for which the union had 

"crusaded for years."192

Other interest groups professed support for the "One Level of Safety" 

concept, but they differed with the FAA on how this ideal would be embodied 

into a Final Rule. The Air Transport Assodation (ATA), and the Regional Airline 

Assodation (RAA) professed agreement with the idea of the rule, but they raised 

objections to the specifics of the FAA proposal. They were criticized in the media 

for doing so.193 Many of the kinks in the rule were worked out.19* Ultimately, 

even the RAA, the trade group representing the largest commuter carriers, 

supported the final version of the rule because as one airline executive put it,

"We got tired of getting beat up defending Part 135."195 (Part 135 of the Federal 

Air Regulations governs Commuter Air Carrier Operations.)

Small aircraft manufacturers, very small carriers, and executives of small 

airports predictably opposed the rule change. As one trade group representative 

said, the new regulation was "[A] good example of a regulatory overkill, a 

solution looking for a problem."196

The CSI brought about many significant changes in standards required by 

FAA regulations. Most significantly, it required commuter airlines to fly aircraft 

meeting more stringent "air transport" rather than "general aviation" standards.
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That is, it required commuters to use larger airplanes with higher performance 

standards (e.g., more powerful engines), and additional or upgraded safety 

equipment (e.g., weather radar). Although the rule allowed some 

grandfathering-in of existing equipment and aircraft types, its impetus toward 

use of higher performance aircraft amounted to a clear change in the FAA Rule.

In several respects, the 1995 CSI was a second visit to many 

recommendations already considered or issued by the NTSB or the FAA itself. 

For example, under the upgraded standards, commuters could not allow pilots 

aged sixty and older to operate their aircraft, (the Age 60 Rule). All these 

reforms, and the suggestions to improve pilot training and duty time197 had been 

features of NTSB Commuter Safety Studies in 1972,1980 and 1995.198 To be sure, 

as with aircraft standards, the precise details of the training suggestions had 

changed.199

The CSI also included provisions for a chief airline safety officer and 

licensed dispatchers. Dispatchers are responsible for cross-checking the 

navigational plans of pilots, crew and plane scheduling, and keeping in touch 

with planes during flight.200 These new standards were also long-time NTSB 

recommendations.201

A joke told among pilots about the difference between air transportation 

and general aviation safety may make clear an important point about differences 

in air safety equipment and standards. A retired 747 (large commercial airplane) 

captain wanted to fly a Cessna 172 (a small airplane) for "puddle jumping." As 

he filed his flight plan, he told the Flight Service Station representative,'"... and 

I'd like to declare an emergency at this time.'" The Captain explained, "'I'm 

down to one radio, one VOR receiver, no deice equipment, one flight crew 

member and one engine.'"202
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The joke is that what would be regarded as an operational emergency in a 

large passenger aircraft was in a sense the normal means of proceeding in 

general aviation. So while additional equipment and specifications make travel 

safer, it is already in a sense safe enough.

The most strenuous objections to the rationale underlying the proposed 

rule came from manufacturers of small aircraft and small operators that flew 

them. First, none of the airworthiness modifications required by the proposed 

rule corrected a condition that caused any of the accidents listed in the notice of 

rulemaking. Second, and more significantly, they charged that the rulemaking 

was driven by unwarranted public fears and that the new rule would actually 

decrease the safety of the public.203 These points are taken up after a review of 

public opinion on aviation safety contemporaneous with consideration of the 

rule.

The alignment of interests and the arguments were largely the same in 

1995 as they had been in 1978. In that year, a major revision of the Commuter 

Rule had also taken place. If anything, a tightening of the commuter rules over 

the intervening years and an improved accident rate made the case for a separate 

set of commuter rules much stronger than it had been in 1978.

This context differed from that leading to adoption of a similar 1978 

Commuter Rule. Both the 1978 and the 1995 rules were comprehensive reforms 

of commuter airline operations.213* Many of the technical issues were the same, 

but the political context was quite different. In 1978, efforts of the Civil 

Aeronautics Board, the Congress and the President to end economic regulation of 

air carriers were approaching completion.205 Although one commentator has 

called the nearly simultaneous economic deregulation of airlines and alteration 

in the commuter safety rules "a coincidence,"206 in fact, one major goal of the
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Airline Deregulation Act of 1978 was enhancing the role of commuters in air 

transportation.207

Long-standing and frank discussions within the industry about safety, 

industry-sponsored as well as governmental studies of safety practices, e.g., 

creation of airline safety officers, together point up at least some interest in 

industry in improving passenger safety quite apart from government regulation. 

All considered, however, the FAA's adoption of the 1995 Commuter Safety Rule 

was a reversal of regulatory actions (and deferrals of action) and — relative to its 

prior rules — amounted to a real toughening of its regulation over commuter 

aviation.

Surveyed Opinion and Media Attention. A review of several polls taken 

shortly after the crash of the Gulf Jetstream in Raleigh, North Carolina and 

Secretary Pena's crash site promise to take action make the apparent public 

concern seem quite clear. A Gallup poll of air travelers taken the day after "a 

commuter plane crashed . . .  near Raleigh, North Carolina, the fourth crash of an 

airliner in the past six months," yielded reports of several interesting answers 

from the public. Sixty percent of those surveyed said they would wait an hour or 

longer "for a flight on a regular airline in order to avoid a flight on a commuter 

airline." Thirty percent of travelers reported that they would wait for three or 

more hours to avoid a "commuter airline."208

A Harris poll taken in January, 1995 reported that 33% of the public felt 

that air travel was safer than it had it had been five years before. This represents 

a shift by 38% of the public from six years before. In 1989,53% of the public had 

said air travel was less safe than it had been five years before.209

A January, 1995, Washington Post/AP poll found that 76% of the general 

public said they would pay a 10% more to increase safety and security - even
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titough 80% o f the public already rated the overall safety record o f commercial airline 

travel as good or excellent. This is a four percent increase in that willingness to pay 

reported in 1989. This increase is just outside the reported margin of error210

Analysis of a June 1995, CBS/ New York Times poll corroborates these 

findings. Although around fifty-five percent of the public said that they were 

afraid of or bothered slightly by flying, about three-quarters of the public 

surveyed in this poll rated airline safety as good or excellent Less than two 

percent of the public said that they had ever canceled or changed their plans 

because of any fear of flying.211

These Gallup, Harris, Washington Post /  Associated Press or CBS/The New 

York Times polls were all available to interest groups and public officials through 

the mass media. Media attention to aviation safety —judged against the 

background of the prior decade — was not particularly high as the Commuter 

Safety Initiative proceeded through the FAA. Figure 3-1 presents, by month, 

both the total number of articles on aviation safety and on commuter aviation 

safety. As compared with all coverage on aviation safety, coverage on commuter 

aviation safety is quite modest. Judged by this article count data, media 

attention to aviation safety was somewhat elevated in 1994 and 1995, and more 

to the point, coverage on the safety of commuter aviation safety was 

proportionally higher than it had been at other periods of the study.

At least a portion of those stories stem from the efforts of media savvy 

political leadership to draw attention to the commuter aviation safety. A crash 

site promise to take action can have little other purpose. By contrast with 

coverage of the 1995 Commuter Safety Initiative, news coverage on both 

"aviation safety" or "commuter aviation" was lower as the 1978 Commuter Rule 

was considered and adopted. As the prior section indicated, many of the
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technical and economic issues were quite similar. The difference is this: In 1978 

as government officials adopted airline deregulation, few political leaders were 

interested in elevating public awareness of aviation safety. In 1994-1995, the 

elevation in salience earned protesters of the new safety proposal a rebuke in the 

media.212

Thus far, this section has reviewed the terms of the rule and described its 

political support and opposition. By examining surveyed opinion on and media 

attention to commuter airline safety, this section has considered what extrinsic 

evidence of public opinion there is. To link this case history to other accounts of 

how policymakers perceive public opinion, some consideration of their views on 

public opinion about this topic is now due.

Polio/maker Description o f Public Opinion. As the FAA proposed, 

considered and adopted the 1995 Commuter Safety Initiative, public opinion 

seemed a paramount concern. In the official notices, written comments and 

statements at hearings, there were repeated references to "public confidence," 

"public concern" or the demands of "the American public" for aviation safety. 

When asked about public opinion, many in the aviation policy community 

offered responses very much like those reported by Susan Herbst and Bernard 

Cohen and others in their research on perception of public opinion.213 When 

discussion turned to public confidence, however, the explanation of public 

opinion changed. Aircraft load factors airline revenues and media attention to 

aircraft safety were all dted as indicators of public confidence. This focus on the 

media and the attention to behavioral indicators of public opinion depart 

somewhat from the existing literature.

A dozen phone or in-person interviews with past or present FAA 

personnel or industry representatives began with inquiries about the 1995
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Commuter Rule, research on public opinion done in connection with that rule, 

and more general comments about the nature of public opinion. Almost 

everyone interviewed said that yes, public opinion does influence the rules or 

actions of the FAA. When asked what public opinion is or how to go about 

determining what it is, these bureaucrats and lobbyists answered in a manner 

that might have been predicted from a reading of Cohen, Powlick and Herbst 

For bureaucrats, public opinion was what they heard from the public on the DOT 

consumer hotline; what they read in letters; what they saw in the print media or 

on television. It was what they heard from interest groups concerned about 

aviation policy, sometimes dubbed "the alphabets" (e.g., ATA,214 RAA,215 

ALP A,216 AOCI,217 AOPA218, or GAMA219). Although each group only presents 

one side of a matter, one bureaucrat explained, that when you've heard what 

they all have to say, you have a sense where public opinion is. On other issues, 

she explained, sometimes on some issues the best indicator of public opinion is 

what is said in Congress.

For interest groups, public opinion had a somewhat narrower meaning. 

Sometimes, representatives said, it was what their members told them. How they 

learned about what their members were thinking depended on the size of the 

group. Representatives of groups with large memberships (more than a 

thousand members) spoke about conducting a poll or survey of their members -  

although they relied on member letters, hotlines, conventions and meetings to 

get a good feeling for what their members thought Spokesman for smaller 

groups carefully said that they did not know what public opinion was and that 

the role of their organization was to represent their members and not the public. 

In their view, they did not represent public opinion but rather members of their 

organization, and representation of the public was a task undertaken by two
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specific public interest groups, Aviation Consumer Action Project (ACAP) and 

the International Airline Passengers Association (IAPA).

One further point about the conception of public opinion merits attention. 

When asked about public opinion polls, several individuals associated with 

aviation policymaking indicated that yes, they were also something to consider 

in talking about public opinion. Probably more important, however, was the fact 

that several did not raise them as a means of determining public opinion. No 

interest group or FAA representative to whom I spoke indicated that FAA or 

their interest group conducted public opinion polls or kept track of public 

opinion using them.

On the other hand, one group had conducted and published the results of 

a poll on aviation safety several years earlier.220 Moreover, and perhaps more 

important were not simply statements by interest groups that they were unaware 

of any polls or public opinion but the denial of several interest group 

representatives that there were even public opinion polls about aviation safety in 

existence. Obviously, this sort of information —surveyed opinion— is not highly 

valued. Of course if surveys are a sort of crowned jewel — valued but not shown 

to any but the most powerful decision makers — my interviews with less senior 

interest group representatives might not yield disclosure of polling results.

When I raised the question about polls, I had in hand several polls 

conducted over the twenty years of the study. No one asked for a copy. In the 

course of many of the interviews, I described one of the important results of the 

polls — that over the past twenty years, an increased percentage of the public 

believes that flying is less safe than it was five or ten years ago. When I asked 

them about the result reported in the polls, after some preemptive dismissal of 

public opinion polls, I received two very different sorts of responses. The
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predominate response was that the polls can't possibly be correct, and die other 

that the polls were capturing some other broad change in society. Both 

responses merit some further exposition.

The predominant view, was that the polls are just wrong — only the mere 

product of people's irrational emotions. A couple of interest group 

representative dismissed the polls by pointing to an increase in airline load 

factors since die 1970s, the general expansion of the industry and the larger 

proportion of the public that had flown. To say that public confidence has 

declined in the face of such growth statistics, in their view, was incorrect

The key for understanding differences in views about the relationship 

between public opinion and public policy is an assessment of public opinion's 

volatility. All but one of the people that I asked said that public opinion was 

volatile. A former FAA official added, that public opinion, presumably as 

measured by a survey or airplane usage behavior was stable over the long term, 

but he added that stability was not the way that politicians saw public opinion. 

They saw airline accidents as something that received disproportionate media 

attention and that had to generate a response from political leaders. He even 

suggested the idea that the inside-the-beltway spin control of politicians might 

account for the relative stability of policy opinions.

At a public meeting for comments on the Commuter Safety Initiative, 

then-FAA Administrator Donald Hinson made a similar point about media 

attention. Comparing the 1995 attitude about airplane accidents to that of twenty 

years before, he said, that now when there's an accident, "somebody needs to get 

hung." He attributed this attitude to instant newscasts on television, "the 

aggressive journalistic styles in vouge today," and the Freedom of Information 

Act, that has made every government agency a research library for journalists."221
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Hinson's concern with the media and public confidence at the hearing 

were far from isolated remarks. He made the same points elsewhere. For 

example, in speaking on "Global Issues and Challenges Affecting the Future of 

Aviation," he listed as "Challenge I" maintaining "a high level of public 

confidence in air travel." More to the point, the irony of public opinion's driving 

adoption of the Commuter Safety Initiative was not lost on him: He noted 1994 

had the second fewest major carrier accidents on record and was the safest year 

ever for commuter aviation.222

While interesting in their own terms, these assessments of what public 

opinion is and how it is perceived are still disconnected from particular policy 

decisions. The best way to link particular views of public opinion to particular 

policy decisions is an examination of the documents accompanying the new 

commuter rule.

The FAA justified the need for a new commuter rule in documents 

accompanying the proposal for and the announcement of the new rule. These 

documents were, respectively, the Advanced Notice of Proposed Rulemaking 

(ANPR)223 and the Supplementary Information accompanying the Final Rule 

(SIFR).224 Both indicated that public perceptions were a "catalyst" or part of the 

showing of a need for action. As the notices indicate, there were particular claims 

about public opinion that shaped the rule.

In the Advanced Notice, the FAA said:

"[S]ome members of the public are questioning 
whether they are receiving an appropriate level of 
safety in small propeller-ariven aircraft as compared 
to the level of safety they receive in large jets. This 
public concern is partlv a result of the integration of 
commuter carriers with major airlines under an 
arrangement known as code-sharing. The term "code 
sharing" refers to the computerized airline 
reservation system that lists a commuter flight in the
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reservation system under the same code used by a 
major carrier."225

"With media attention to recent accidents, the 
passenger may believe that the flight involves 
more risk because the smaller airplane and its 
operation may not have to meet me same 
safety standards [of larger planes]. Most 
passengers probably do not realize that some 
differences in standards are necessary because 
of differences in the airplane and that some of 
the accidents that are categorized in the media 
as "commuter" accidents occurred in flights 
being conducted under part 121;"226

"The combined effect of a continuing 
growth in the commuter industry and 
me ever growing relationship between 
major carriers and their commuter 
counterparts will blur the distinction 
between commuter and major air 
carriers. In other words, passengers will 
no longer readily distinguish between

' ' ill

Finally, in assessing the need for the regulation, the ANPR observes,

"If public confidence [defined as the 
value that the public spends in air 
transportation] wavers by only one 
percent, annual total air carrier revenues 
would be reduced by $880 million..  ."22S

The Supplementary Information published by the FAA with the Final 

Rule reiterated many of the points made in the Advanced Notice, but die FAA

The agency added,

And,

L
simply view eacn component as a part 
of the nation's air transportationof the nation's air transportation/»•*> 7 *■system.
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also made additional points about the influence of public opinion. For example: 

in responding to claims that the additional costs and resulting higher fares of the 

new rule might push passengers from air travel to travel by automobile, the FAA 

observed,

"p]t has been the FAA's observation 
that passengers are usually willing to 
pay for safety.. . .  It should also be 
noted here that the public tolerates a 
higher accident rate for automobile 
travel than for airplane travel. If air 
transportation accident rates 
approached that [sic] of ground travel, 
most Americans would stop flying."

Near the end of its analysis of the rule, the FAA observed,

"It is clear that the American public 
demands a high degree of safety in air 
travel. This is manifested by the large 
amount of media attention given to me 
rare accidents that do occur, by the short 
term reductions in revenues carriers 
have experienced following accidents or 
acts of terrorism, and by the pressure 
placed on the FAA as tne regulator of 
air safety to further reduce accident

 "230

The FAA's description of public opinion in its rulemaking documents tells 

us how, as an organization, it saw public opinion. Public beliefs about code

sharing (that is, commuter airline use of major airline abbreviations and livery so 

that the commuter airline and the major airline seem to be one carrier); public 

beliefs about the differences in safety standards for different types of aircraft; the 

blurring in the public mind caused by the growth of the commuter industry and 

its relationship to major carriers; and the short term fall off in air carrier revenues
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following a crash were what mattered.231 All justified in the view of the FAA, 

"One Level of Safety."

The FAA's analysis of public opinion merits attention in three respects. 

First, despite the obvious availability of polling data about public wants 

— through the mass media if no where else—the reference to public appeals was 

not documented by reference to polls. Even if such surveys on matters such as 

airline code-sharing or safety practices exist, it seems unlikely that many 

members of the public have reflected on such practices. Thus, there may be no 

real opinion to survey.

The origins of FAA views on public beliefs about code sharing are not 

documented in the rulemaking. The economic implications of code sharing had 

had some importance and media scrutiny in the 1980s. In 1994, U.S. News & 

World Report and two travel magazines printed articles on code-sharing. Earlier, 

in the 1990s, Esquire has printed a series of articles on the topic,232 but these seem 

too thin a basis for concluding that code-sharing was a matter of pressing public 

or media concern.

Second, the explanatory comments published with both the proposed and 

final versions of the rule make repeated references to "media attention." This 

attention is linked to beliefs of the public about the safety of small planes. It is 

cited as proof of the demands of the American public for aviation safety. More 

significantly, the fiercest critics of the rule accepted this same view of public 

opinion. This view was that public opinion had moved the matter on to the 

FAA's agenda for action.

The General Aviation Manufacturers Association (GAMA) represents 

manufacturers of small aircraft Under the terms of the new rule, some planes 

made by these manufactures would not be permitted in air carrier operations. It
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charged, the rule "lacked sufficient justification," that the accidents dted as 

justifications for the rule "would not have been prevented by this rulemaking," 

and that the proposed rule was "the result of public, media and agency 

overreaction to recent commuter accidents." More to the point," [Ijnstead of 

hastily proposing rules based on incomplete information, the agency should 

have informed the public that many so-called commuter operations are already 

being conducted under Part 121."233 (Part 121 of the Federal Air Regulations 

concerns the operations of air carriers using "large" aircraft) That is, this interest 

group suggested dealing with the perception problem rather than changing the 

rules. The FAA did not adopt this view.

Unsurprisingly, the FAA asserted sufficient justification for its new rule. 

Two aspects of its response to the claims made by GAMA merit comment. First, 

the FAA explained, "Those accidents were catalysts for the Government to focus 

on the differences" between regulations governing major carriers and those 

concerning commuter operations. They were "not an independent justification 

for the rule itself."234

A catalyst accelerates a procesis without affecting the outcome. This idea 

that media attention speeded the consideration of the Commuter Safety Initiative 

without affecting its outcome also came out in interviews. This agenda effect, 

however, is a modest claim of influence on the terms of a new rule or procedure.

A second aspect of GAMA's objection to the new rule was its argument 

that it would decrease the safety of the traveling public. More specifically, GAMA 

argued the newer aircraft and airworthiness standards cost more than the old 

ones. Those costs would be passed to consumers in ticket prices. Those higher 

ticket prices would drive consumers to alternative (and since air travel is the 

safest mode of transportation) to less safe modes of transportation.235
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In other contexts, the FAA has accepted this argument as a basis for 

refusing to issue new regulations. For example, it withdrew a proposed new rule 

requiring safety seats for small children on such a basis. It reasoned that children 

are safer sitting in the lap of their parents in an airplane than in a car seat placed 

in any vehicle used for any form of surface transportation.236 By contrast, in this 

case, the FAA noted its observation, "that passengers are usually willing to pay 

for safety" and that" if the accident rate of air travel approached that for 

automobile travel "most Americans would stop flying."237 The noteworthy point 

is not the FAA's position on the matter, but its dismissal of an economic 

argument with its beliefs about psychological state of the traveling public.

In announcing the Final Rule, the FAA went beyond generalized 

assertions of confidence and offered fairly specific claims and references to 

evidence. Thus, it warned that Americans would stop flying if aviation safety 

rates approached those of the automobile. It also cited as evidence of demands 

for safety, the short term reduction in airline revenues following an accident or a 

terrorist incident

This section has examined at some length a single episode of aviation 

rulemaking to understand how public officials and others perceive public 

opinion. Initially, the answers seemed very much like those reported for other 

policymakers in studies by Susan Herbst and Bernard Cohen. Those findings are 

considered at length in the next section. As examination of the case progressed, 

two sets of unexpected findings emerged. The first set of findings concerned 

traditional indicators of public opinion. Surveyed opinion about aviation safety 

was actually somewhat more favorable than it had been six years before as a 

Reagan Administration "One Level of Safety" proposal was introduced. At the 

same time, media attention to aviation safety climbed as deliberations on the new
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rule were underway. But, at least some of that attention was generated by 

official action, e.g., Secretary Pena's trip to a crash site.

Also, there were frequent references to and discussions on media attention 

in both conversation and official documents. The improvement in surveyed 

opinion as deliberation on a sterner rule were underway cuts against that data's 

having a decisive influence on the terms of the new rule. At the same time, the 

increased media attention and frank references to media in the rulemaking 

documents suggest a pivotal role for the media in this matter. Quite clearly, it 

was media attention rather than surveyed opinion that dominated elite thinking 

about what the mass public was thinking.238

A second set of findings concerned the importance of behavioral factors. 

The FAA and other participants in policymaking seem far more interested in 

examining indicators of behaviors from which public beliefs might be inferred 

than in examining data on the beliefs themselves. Thus, bureaucrats and 

lobbyists look at enplanements instead of survey data. Perhaps, ticket sales or 

traffic patterns are only a surrogate for surveyed opinion or media attention. 

Alternatively, those streams of data connect to separate areas of interest. This is 

a matter considered both at the end of this chapter and throughout the next one.

Situating the Results

A body of literature suggests the results of the preceding section are far 

from unusual. Some studies conclude the mass media is itself a gauge of public 

opinion. At the very least, media reports are probably taken to be a substantial 

influence upon public opinion, even if they are not regarded as a gauge of public 

opinion. Moreover, although the other case studies are not as rich in data as the 

Commuter Safety Initiative, in the other cases, there is also substantial reliance
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attention to the mass media. Both the more extensive literature and the other 

cases in this study merit considering in trying to situate the results of this study.

Use o f Polls by Bureaucrats and Policy Elites. Empirical study on how elected 

policymakers perceive and respond to information about public opinion has 

been an area of recent interest in political science. As observed in the 

introduction, scholars and ex-presidential pollsters have all written on how high 

political officers use and follow polls in shaping public policy or talk about 

policy.239 In these works polls guide official decisions or at least talk about those 

decisions. As the next section points out, however, other public officials only 

consult polls infrequently if at all.

A parallel body of work on the use of polls by unelected officials 

superficially yields similar results. Yet the logic could hardly be the same. First, 

unelected officials lack any electoral incentive to care what public opinion is. The 

question to be answered is this: Why would they ever look at polls? Second, the 

informational problems of a single decision maker are different from those of a 

distributed, bureaucratic organization. A study on polling data use by an elected 

leader needs to examine how information is sorted and converges on a single 

decision maker. By contrast, such a study of information use in a bureaucracy 

needs to evaluate the sharing and dispersion of information among many 

different individuals.

For the most part, researchers have assumed that public opinion data 

matters to bureaucrats because it matters to their elected superiors. With limited 

empirical investigation, they have moved to consider the second matter, 

diffusion of information about public opinion. This information, they argue, 

diffuses to and within the bureaucracy through informal networks. Public 

opinion polls are widely discussed in official Washington. Perhaps, this inside-
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the-beltway chitchat is the mechanism for disseminating information about 

public opinion. Robert Mattes, for example, has suggested that White House 

briefings have an important role in disseminating public opinion information to 

bureaucrats.240

Robert Cohen and Kenneth Kollman argue that interest groups play an 

important role in providing public opinion information to bureaucracies. Cohen 

discovered a privately sponsored Harris Poll on nuclear energy in the hands of 

the Nuclear Regulatory Commission.241 Kollman reports finding that 36% of the 

interest groups that he surveyed were regularly or occasionally "Polling the 

general public on policy issues of concern to you."242

Undoubtedly, the communication of information about surveyed opinion 

through a policy network could provide sufficiently detailed information public 

opinion to afford a basis for shaping policy. Moreover, it is conceivable that 

bureaucrats do monitor public opinion to meet or anticipate the commands of 

elected leaders. But suggesting that polling information usually comes through 

irregular channels, yet routinely provides direction in policymaking seems 

implausible. Moreover, awareness of what surveyed opinion is does not 

establish that the results of the survey have affected any particular decision.

Mattes, Cohen and Kollman all agree that surveyed public opinion 

information is valued, but they equate this valuing of information with its 

influence or importance. As one bureaucrat explained to Mattes, analysis of 

survey data gives the Bureau of Public Affairs, "'something "to lay on" the other 

bureaus'. . .  'a product [with] which they could really prod and pound other 

bureaus.'"243 Another agency, declined to produce a privately conducted poll in 

response to a Freedom of Information Act request because, "if we were to
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provide it, then we would never again see anything like this from Harris or 

anybody else." It seemed too important a benefit to risk losing.244

Of course, these anecdotal findings may correctly describe a more general 

pattern that survey results are influential in shaping policy. On the other hand, 

inside-the-beltway banter making reference to polling reports or occasional 

provision of such reports may well be only idle chit-chat. Robert Cohen, for 

example, reports one official telling him, "[Public opinion] 'certainly has some 

sort of a role in the sense that public opinion. . .  creates a part of the environment

in which one regulates' But, 'I try to shut that out totally.. . .  I try to make

by decision on the basis of the record, rather than whether people are screaming 

in the s tre e t. .  .'"24S If policymakers are consciously trying to shut out surveyed 

opinion, it seems there is little room for it to have influence on policy.

The findings of Kollman are also vulnerable. He conducted a survey of 

interest group representatives, but he discounted his key finding: that a majority 

of such representatives denied that public opinion surveys have any effect on 

their lobbying. Kollman explained away the finding. He wrote, "This could be 

simple arrogance on the part of the group representatives.. . ,  it could be a 

repudiation of my overall premise. . . ,  or it could mean that only a subset of the 

groups consider public opinion relevant in their decisions and some simply do 

not recognize the way public opinion shapes their choices. The latter reason 

seems the most probable."246

The theoretical importance of public opinion, together with the 

ambiguous evidence, offers a fair basis for these authors to conclude as they do 

that surveyed opinion is important to unelected officials. Yet this conclusion is 

far from unassailable. A better examination of the importance and worth of
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surveyed opinion data considers the demand for such information and the uses 

made of i t

A particularly well-designed study conducted by Robert Rich on the 

Research Applied to National Needs (RANN) Program of the National Academy 

of Sciences undercuts this argument.247 In 1972, RANN commissioned the 

National Opinion Research Center (NORC) to conduct public opinion surveys 

and offer careful analysis of the survey results to four federal agencies. The 

RANN study offered government agencies high quality, yfee survey data and 

analysis. Agency officials could ask for a survey on any topic they wished. The 

study then examined how the information was used.

In framing his study, Rich drew on the extensive literature about the use 

of information by policymakers. Two explanations for non-use or 

underutilization of empirically-grounded, policy-relevant literature emerge from 

that research. First, policymakers sometimes complain that information 

generated by social science researchers is unintelligible. In this sense, surveys 

are not used because of the poor linkage between the production of survey data 

and the uses to which it might be put.248 But researchers on public 

administration argue for a second explanation. They contend that use of 

information turns on bureaucratic roles, procedures and practices.249 In this 

view, surveys of public opinion data would be used only when it serves 

organizational interests to do so.

Rich concludes his research better supports the second view. He reports, 

"organizational interests" dominate "decisions to collect information and 

decisions to use it"  He notes almost minimal resistence to survey research, per 

se. The use or non-use of this information by bureaucrats instead, he argues, 

turns on the extent to which the data optimizes their own interests. In a sense,
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Rich's conclusion almost follows from the design of his study: After all, the 

circumstances for developing surveyed opinion data useful to government 

officials could never have been more favorable than those in his study. The 

participating agencies were free to have any question they could imagine asked 

in a well-designed public opinion survey.

Still, the results were quite a mixed bag. Rich explained:

Relative to what the [then] literature would have one 
believe, these results reflect amazingly high levels of 
utilization. Relative to expectations on the basis of 
how the information was collected, the levels of 
utilization were low; that is, the correlation between 
expected and actual uses was low.230

The significance of Rich's results for the present study are, however, far 

greater. Rich finds quite limited use of survey opinion data under the best 

imaginable circumstances: surveys custom-designed for policymakers. 

Necessarily, surveys less well-designed for specific policy needs should have less 

use. Thus, the surveys that become the stuff of beltway banter or insider chitchat 

would seem to have somewhat poor prospects for use in shaping policy 

managed primarily by government bureaucracies.

Bernard Cohen's study of public opinion effects on public policy yields 

results similar to those of Rich. The State Department once had a Division of 

Public Opinion Studies.251 According to the officials interviewed by Cohen, 

hardly anyone who received the reports of the Division said that they relied 

upon them.252 Public opinion, they said, was better followed by reading the 

newspapers and following the lead of Congress.233

Taken together, what these studies establish is that reports on surveyed 

opinion are a kind of curiosity. The reports are worth a look. But they do not 

appear to influence policymaking in the way, for example, that the inflation rate
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shapes the decisions of the Board of Governors of the Federal Reserve. The 

modest importance of surveyed opinion contrasts sharply with the widespread 

perception that all public officials meticulously consult on public opinion for any 

decision of consequence.

Bureaucratic Perception o f Public Opinion. The findings of the previous 

section require some return to fundamentals. The obvious preliminary question 

for understanding the monitoring of public opinion, then, is what do public 

officials consider when they think of public opinion. Bernard Cohen in a series 

of studies25* and Susan Herbst in a recent one233 asked this very question. Cohen 

asked officials about sources of information on public opinion. They report 

seeking information by looking to friends and family of officials; news and 

editorials; Congress; letters; audience responses to lectures; demonstration or 

protest marches as well as polls. Almost twenty years later, Philip Powlick 

repeated this approach and reported similar findings.256 Both Cohen and 

Powlick found bureaucrats rely on all these sources.

Susan Herbst used a similar approach in a study of Illinois politics, but she 

organized her findings by her respondents' placement in policy networks. Thus, 

she noted that legislative staffers, journalists and partisan activists all held 

somewhat different perceptions of public opinion. She reported each group tries 

to construct public opinion in a way that makes sense from their particular 

vantage.257

While instructive, the composite view of perceptions about public opinion 

yielded by these studies has two weaknesses. First, the composite depends on the 

views of officials or others formed over a variety of issues. The assumption is 

that the impression of public opinion is always formed in the same way.

Perhaps, different indicators of public opinion matter in different ways.
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Second, those studies offer no extrinsic evidence of public opinion. The 

interviews offer some indications of what officials perceive, but the studies do 

not match those perceptions to any phenomena open to observation by others.

For example, if an Illinois legislative staffer says that he perceives a great deal of 

public interest in an issue because there was a lot of media coverage, what does 

that assertion mean? A week-long, front page, above-the-fold story in The 

Chicago Tribune? A couple of stories in rural weekly newspapers? Or something 

else? Is the standard the same for all staffers and all issues? The problem with 

the path breaking work of Herbst and Cohen is that such questions cannot be 

answered.

The insight of Herbst and Cohen is that public officials and others monitor 

and perceive public opinion in ways quite different from those expected by 

political scientists. The next task is linking the reports on these perceptions to 

extrinsic indicators of public opinion. One way to make this linkage is to 

examine a single issue or policy then compare official or interest group to 

extrinsic indicators of public opinion. By exploring the adoption of the 1995 

Commuter Safety Initiative, this chapter has sought to make this linkage. For the 

aviation community, the swelling of news stories on aviation safety the months 

of late 1994 and early 1995 seemed like a great deal of public interest Even 

though surveyed opinion about aviation safety had improved over levels of a 

few years before, policymakers and stakeholders in the relatively small aviation 

community perceived a public clamoring for action. The design of this study 

permits this conclusion, and it yields an important insight about the way media 

attention comes to matter. By the standards of media coverage given to high 

public officials -  Presidents or Senators aspiring to be President -  the level of 

media scrutiny of aviation on this matter was quite small. But from the
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perspective of the air transportation community, the level of attention was 

colossal. Exploring why individuals from interest groups are so sensitive to 

media attention and the consequences of that attention for the members 

represented for interest groups is a matter taken up in the next chapter.

However, before continuing, some review of media public opinion perception 

and media affects in the other cases of this dissertation requires some discussion.

Interpreting Adverse Publicity: CPSC and FAA. On other cases in this 

dissertation, information about the state of public opinion and perceptions of that 

opinion are lacking. Still, the milieu of both the FAA and the CPSC is very 

attentive to adverse publicity. The CPSC has had to face concerns on the effects 

of adverse publicity from its inception and at subsequent reauthorization 

hearings. The chairman of the study group that recommended establishing 

CPSC testified at subsequent Congressional hearing:

During the course of administering the National 
Commission on Product Safety we learned that the 
power to issue a public statement concerning 
products or categories of products was an important 
implement. It not only improves the understanding 
of the consumer and enhances his capacity to use 
products wisely and safely, but it is as well a valuable 
deterrent against manufacturing irresponsibility.258

At the same hearings, General Electric explained the danger of this 

deterrent to manufacturers. Information issued with the imprimatur of the U.S. 

government has a special weight. GE's general counsel warned, "If the 

information is premature, inaccurate or misleading, the consumers themselves 

will suffer. If it is identified with a company or product, it can have serious 

impact upon reputation, good will and market place results."259
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At reauthorization hearings, manufacturers of urea-formaldehyde 

insulation complained of having "been bullied, abused, smeared in the press, 

maligned through consumer alert-bulletins and telephone hotlines, and finally 

crippled and brought to its knees," by a government publicity campaign.2"  

Witnesses for business expressed concerns about the use of "non-objective, 

instructional or educational materials to achieve regulatory results;"261 and the 

threat of a press release "couched in public relations terminology . . .  designed to 

maximize the impact of the 'horror' aspect of injury potential regarding the 

product"262

These charges attribute extraordinary power and even a kind of 

lawlessness in the use of government publicity. The claim is not merely that 

government uses publicity as a sanction. It goes further. The claim is that CPSC 

uses publicity to affect conduct outside of its regulatory jurisdiction. Outside the 

usual channels of judicial or political review, there is not the same reflective 

consideration on what is said or done. As the National Association of 

Manufacturers neatly put the matter, "The potential to destroy a product by a 

premature press release cannot be overstated."263

Far more than most industries, the aviation industry is traditionally 

supportive of government regulation.264 But even here, there is some prospect 

for encouraging changes outside of the usual regulatory channels. At hearings to 

augment civil and criminal penalties for violating the federal air regulations,

FAA Administrator Longhorn Bond said as much. Bond felt that using publicity 

to bring recalcitrant air carriers to heal was a legitimate and effective use. It has a 

deterrent effect He explained, "[T]he many folks we deal with are knee deep in 

lawyers They have more money and time [than the government] and they
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can use legal techniques for dragging .. .[an enforcement proceeding].. .out, and 

slither off the hook."265

Airlines complained about the FAA's using publicity as a regulatory 

tactic. At the same hearings, a commuter airline trade-group observed that its 

members, small airlines, were particularly vulnerable to adverse publicity from 

regulators.266 A group of charter operators made the same point.267

Years later, at a conference on transportation safety, an American Airlines 

executive made the same point on the harmful effects of government-sponsored, 

adverse publicity. After noting that FAA fines can run into millions of dollars, he 

added, "plus a black eye that can be much more damaging..." After all, he 

explained, the airline industry is based on trust. "Where would we be," he 

asked, "if the public seriously doubted that a big aluminum tube could fly across 

the continent at 600 miles an hour? If travelers ever lose confidence in the safety 

of air travel," he warned, "we might find ourselves back flying biplanes on mail 

routes!"268

Speaking to an FAA group, a retiring FAA Administrator Donald Engen 

made a similar point at a speech to women air traffic controllers. He said, 

"Public confidence is important because unless people believe in the safety, the 

speed and the reliability of the system, they won't use i t . . .  Z'269

In sum for businesses regulated by either the CPSC or the FAA, the tenor 

of both agency and industry official remarks is that public confidence matters to 

industries touched by safety regulation. Adverse publicity has serious 

consequences for both an industry as a whole and when aimed at particular 

companies or products, for those companies or their products.

Neither the CPSC nor the FAA are unique in the concerns that there 

regulatory actions generate. Even as Congress created CPSC, it had before it a
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litany of examples where agency-sponsored publicity destroyed products or 

companies. These cases include the Food and Drug Administration's recall and 

comments upon Bon Vivant vichyssoise (1971); and its November, "Black 

Monday" warning to consumers not to eat cranberries (1959). They also include 

the Federal Trade Commission's complaint against duPont's leak stopping 

antifreeze, Zerex. Legal scholar Ernest Gellhom published an account of all three 

cases in the Harvard Lazv Reviezv as deliberations on the Consumer Product Safety 

Act were proceeding.270

Conclusion

Although the results presented here are consistent with other literature on 

perception of public opinion, they raise some doubt about the textbook view of 

regulatory policymaking. Quite clearly, surveys of public opinion and reports of 

their findings have little weight in the deliberations of agency policymakers.

Both interviews and a review of official documents indicate the mass media 

carries a great deal of weight with policymakers, and adverse media attention is 

a recurrent complaint of interest groups in fields affected by concerns with 

aviation or consumer product safety.

These findings, however, do not save the textbook account of regulatory 

policymaking. Although mass media attention is widely associated with 

fluctuations in surveyed opinion, as this regulatory reform took place, the safety 

record of commuter aviation and surveyed public opinion about aviation safety 

had actually been improving. Thus, given the facts of commuter air 

transportation risk, public opinion developed at the wrong time. Moreover, the 

crash-site visit of the Secretary of Transportation and the adoption of a long time, 

union publicity campaign theme—which was nearly universally cited by the
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rulemaking participants, and the incorporation of long-standing 

recommendations into the new regulation seem inexplicable in terms of public 

opinion developed in the 1990s. Consideration of a longer time frame is 

required.

Beyond the single case examined in this study, somewhat less can be said 

with confidence. Quite clearly, mass media attention to regulatory policy 

impinges on the thinking of policymakers and stakeholders. This result is 

evident — at least, broadly speaking — in each of the two policy areas of this 

study. Whether mass media attention to stakeholders because they think it a 

reliable gauge of present public opinion or a powerful influence on future public 

opinion is unknown.

Quite clearly, however, the findings of this chapter — on the process of 

coming to judgment on the state of public opinion by reviewing or talking about 

media coverage — solve a theoretical problem. How do public officials and 

stakeholders and regulatory policy bring public opinion into their deliberations: 

by noticing what's in the newspaper, what's on television; or by talking about it. 

This talking about public opinion is central to anticipatory democracy.

This process for coming to judgment on public opinion is quite different 

from that expected in textbook democracy: an elected official's use of surveys 

and estimating probable gains or losses in votes by reference to prospective 

challengers. Nothing in this study suggested detailed polling by or brought to 

public officials: There were no reports of politician reliance on surveys or leaks of 

polls, and there were not detailed letters or memoranda from elected officials 

dictating the terms of a new regulation made apart of the rulemaking docket In 

these respects the textbook account of democracy is untenable. Moreover, the 

repeated references to and concerns about adverse publicity in the areas of both
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aviation and consumer product safety second the findings of case study. Why 

private interests care about public opinion and how they respond to public 

opinion are matters for the next chapter.
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Table 3-1: Proportion of Adult Population and Airline Travelers1 Indicating that Air
Travel is Safer Than Five Years Ago*

Date Adult Population Airline Travelers

February, 1977 40.4 48.1

June, 1985 17.3 19.7

April, 1986 6.8 8.4

December, 1988 ** 16.8

January, 1989 8.3 8.7

January, 1995 14.6 **

t  The status of airline travelers was determined from answers to the following 
questions: (For 1976) "In any case, I'd like to ask you some questions about your 
buying plans. In the next six months, do you feel certain that you will purchase a 
vacation trip traveling by airplane, that you possibly will or that you probably will 
not purchase a vacation trip traveling by airplane?" (For 1985 and 1986) "Over the 
past two years, have you taken or have you not taken a trip by air of some 200 or 
more miles away from home?" (For 1988 and 1989) "Over the past two years, have 
you or have you not taken a trip by air of 100 or more miles away from home? In 
1995, no sucn question was asked. $ The precise question asked was: "Compared 
with five years ago, do you feel that air travel is safer, less safe, or has it remained 
about the same?' ** Information unavailable. Source: Harris Polls 7690; 851208; 
861203; 881207; 891101; 951101. Available [On-line] http://www.irss.unc.edu /irss / 
dataservices/dataservices.html#The The Odum Institute Public Opinion Poll 
Question Database [March 6, 2000]

http://www.irss.unc.edu
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Table 3-2: P ercen tage o f the Public E xpressing “G rea t C oncern" ab o u t A viation  M atters, by Year 
a n d  T ravel Experience

Have Taken Trip 
by Air

Not Taken Trip by 
Air

Total Percent 
Expressing Great 

Concern

n

Item 1985

Bombs placed aboard 
aircraft 64.9 78.5 71.6 925

Hijacking 66.1 81.8 73.8 954

Pilot error 41.5 47.9 44.7 577

Poor maintenance 54.0 64 58.9 761

Item 1989

Bombs placed aboard 
aircraft 764 87.8 82.3 1026

Hijacking 65.3 78.6 72.1 900

Pilot error 53.1 62.2 57.7 720

Poor maintenance 75.9 83.9 80.0 998

Item 1995

Pilot error *44 444 65.1 1250

Poor maintenance *44 444 83.3 1250

Question lor 1985 & 1995: “1.61 me read you some things that are generally believed to be threats to air safety. Fur each, tell me 
if that should l>e a mutter of great concern, mild concern, or no concern at all for people who fly at home or abroad these days" 
Question in 1989 was modified to ask: "...for people who fly these days." “ * No collected data.
Source: Harris Polls 85121)8: 891101; 951101. Available lOn-linel litliv/ / ww w itss.unc.edu /irss/ 

dataservii es/dataservices.htmltt Ihe llte Odum Institute Public Opinion roll Question uatanase |March 6.20001
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Table 3-3: Selected Passenger Air Trans jortation Statistics, 1975-1995.

Year
Revenue
Passenger
Enplanements

Revenue
Passenger
Ton-Miles

Overall 
Revenue Load 
Factor

Aircraft
Revenue
Departures

1975 205,062 16,281,046 46.9% 4,704,710

1980 296,903 25,519,322 51.8% 5,352,927

1985 382,022 33,640,249 54.3% 5,835,474
1990 465,560 45,792,630 54.2% 6,923,593
1995 547,773 54,065,620 56.3% 8,061,521
Historical Air Traffic Data, Annual 1954-1980, JOn-line] h ttp ://w w w . 
bts.gov/oai/indicators/airtraffic/annual/1954-l980.html; Historical 
Air Traffic Data, Annual, http://www.bts.gov/oai/indicators/ 
airtraffic/annual/ 1981-2001.ntinl [Accessed, October 15, 2001]

http://www
http://www.bts.gov/oai/indicators/
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Chapter Four: Voluntary, Private Responses 
to Adverse Publicity and Public Opinion

Introduction

Undoubtedly, a citizen worried by troubling media reports about a 

product's or an airline's safety may write his or her Congressman or another 

public official to complain, but instead, he or she may simply buy other products 

or fly other airlines. The task of this chapter is to use the cases to trace effects of 

mass media influence on public opinion and private firms — through markets and 

other social institutions—to changes in the conduct of firms and industries. The 

chapter suggests three complementary paths or channels of public opinion 

effects on private firms: classical market responses; third-person effect, market 

responses; and private standard setting. These pathways all can operate at the 

same time and as public opinion works on public officials to bring about policy 

change. Before concluding, the chapter briefly considers how tort liability affects 

the results presented in this study.

In literature tracing public opinion effects on public policy, market choices 

are largely unexplored. After all, market choices are not bailiwick of political 

science. Moreover, these choices are not usually considered changes in 

government policy perse. Instead, they are viewed as alternative patterns of 

private conduct already permitted by existing governmental policy.

This chapter and the next present the matter differently. This chapter 

concerns the wav in which market and other voluntary mechanisms translate 

public opinion into changed behavior by stakeholders in a given status quo
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policy. Connecting these voluntary changes taking place in the context of a status 

quo policy to adoption of new government policy is the task of the next chapter.

As compared to the textbook account of policy adjustment to public opinion, this 

chapter and the next present a markedly different view of how public policy 

comes to correspond to public opinion.

Classical Market Accounts Linking Media Attention to Effects on Stakeholders: 
Changes in Availability, Quantity, Revenue and Profit

The belief that adverse publicity leads consumers to change their beliefs or 

preferences and so their purchasing habits is widespread. It is evident in the 

interest group remarks noted in the preceding chapter. The view has roots in 

both microeconomic theory and established business practice. At least for the 

cases presented in this dissertation, however, the evidence that adverse publicity 

causes changes in consumer behavior is spotty and ambiguous.

The suspected causal chain is this: Adverse publicity changes consumer 

attitudes. The changed attitudes change individual consumer purchases. 

Aggregated, these consumer choices affect seller revenues and profits. In light of 

changed profits, managers of firms selling goods or products adjust their firms 

product or services. This is the usual argument of neo-classical economics.

For economists, how information about product or travel safety diffuses to 

consumers is connected with the study of markets and market incentives. "The 

lynchpin of the perfectly functioning market," regulatory economist Kip Vicusi 

writes, "is that consumers and producers be fully cognizant of the risks their 

choices entail."271 In a text book, he explained that in a perfect market, "safer 

products will command a higher price."272
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By virtue of assuming perfect information in markets, the need for inquiry 

set out in this and the next section is obviated. There is an alternative view. 

Information may be taken as not uniformly distributed throughout markets or to 

parties to a particular transaction. For example, manufacturers tend to know 

more about the hazards of a product than consumers do. Where consumers are 

unable to distinguish between safe and hazardous products, more cheaply 

produced hazardous products may drive more expensive safe ones from the 

market. Of course, the incentives of rival manufacturers to inform tine public 

about product "quality," and the tort law, go some of the way toward combating 

informational asymmetries in the marketplace.273

Yet, Vicusi argues, "[T]he wide publicity devoted to newly discovered 

risks is frequently unduly alarmist."2,4 Undue alarm is a problem for it means, 

consumers cannot weigh different attributes about a product and come to a 

reasoned decision. This quality of information, and presumably, the irrational 

panic it engenders, disrupt usual market equilibria.

In the public relations literature, problems with product safety are also a 

matter of importance. Product safety issues are paramount when manufacturers 

ask consumers to return purchased goods for repair or replacement. An article 

on the "public relations considerations,'' of these product recalls observes that 

recalls are, "particularly pernicious public relations problems, because they occur 

relatively frequently, have potentially disastrous consequences, and require 

considerable attention ...',275 More to the point, another business author observes, 

that in the face of a product safety crisis, "consumer attitudes toward the harmful 

product and manufacturer change."276

As with other areas of this dissertation, the evidence on this matter in air 

transportation is somewhat better organized than for consumer products in
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general. To proceed, this section will present and comment upon two studies on 

air transportation safety, one on aviation security and two on all-terrain vehicles.

Safety in A ir Transportation. Borenstein and Zimmerman examined the 

"reduction in demand" an airline encounters "as consumers respond to an 

accident."177 With some exceptions due to data limitations, they considered 

passenger traffic for the month of and the three months following fatal accidents 

aboard major U.S. air carriers between 1960 and 1985. In this sample, these very 

large crashes involve total destruction of the aircraft and more than forty 

fatalities. From the perspective of the NTSB study noted in Chapter Two, these 

authors have chosen a set of crashes with unusually high fatalities. The study 

reports "demand" as a percentage of the airline's average monthly demand.

Depending on the statistical technique used, the authors report a total 

decrease in consumer demand following crashes between 1960 and 1977of about 

two percent. They found decreases of demand associated with crashes between 

1978 and 1985 of between two to fifteen percent. They divided their study into 

these two eras because they reasoned that price incentives would work 

differently in an era of regulated prices (pre-1978) than in an era of market 

pricing (post-1977). They conclude, "The relatively small overall effects indicate 

that consumers view accidents as providing little new information about the 

safety of an airline and the industry ."278

Borenstein and Zimmerman suspected that media attention might be 

related to the size of changes in passenger demand after an air accident. Thev 

used the number of stories in The .Mezo York Times to search for this effect in two 

ways. First, they counted front page stories about the crash. Second, they totaled 

the number of crash stories, regardless of placement, for the two weeks following
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the crash. Neither of these measures was strongly associated with the level of 

consumer demand.

This systematic study has been criticized elsewhere,279 but here it merits 

three comments. First, the measures of media attention used in the study may 

not be appropriate measures of media attention. This study has already 

reviewed media attention on accidents. Figure 3-1 depicts the number of articles 

on aviation safety in The Readers' Guide. There is quite clearly a quantum shift in 

the amount of media coverage between the mid-1970s and thereafter. This shift 

in the level of media coverage may account for the results of Borenstein and 

Zimmerman. It would explain the magnitude of the difference in crash effects on 

passenger demand between the regulated and the market competition eras of air 

transportation.

Second, besides ruling out media attention, the authors neither tested nor 

offered any other account of how information about airplane accidents diffuses 

to the public or to intermediaries between the public and the airlines. 

Presumably, they believe that the public learns of airplane accidents in one way 

or another. Yet if their measures of media attention cannot account for changes 

in demand, then they have offered neither an account of how that information is 

diffused to individual members of the public—nor one revealing how 

individuals respond to that information once it is provided. They conclude on 

the basis of their aggregated data, however, consumers see no new information 

in airline accidents.280

Finally, a swing in passenger demand that totals as high as ten or fifteen 

percent of one month's demand is not insubstantial. Still, they conclude, 

"travelers did not respond to crashes to an extent that is statistically discemable." 

But, the authors, rightly offer a caveat to their results. "Since deregulation,
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consumers' responses to crashes may have increased, though the sample for this 

period includes only 13 accidents and these may not be representative of the 

'typical' crash. The estimated effects are generally not significant at conventional 

levels, but they do indicate a pattern of negative response to crashes that tapers 

off after approximately two months."281

Ultimately, Borenson and Zimmerman are interested in explaining why 

airlines lose equity value after a crash. They conclude that very little of this loss 

can be attributed to changes in consumer demands for services following an 

accident.282 Given their results, however, a safer interpretation is that there is no 

very large, systematic effect of airline crashes on media coverage about those 

crashes on passenger demand.

In their study on adverse corporate publicity, Fisse and Braitewaite 

consider the crash of an Air New Zealand DC-10 in Antarctica. The crash caused 

257 fatalities. Publicity on the crash came both from the crash itself as well as 

from charges of a Royal Commission that the airline covered-up the true causes 

of the crash. Fisse and Braitewaite, themselves, found a review of the clippings 

about the accident and cover-up unsettling. Yet company insiders reported that 

the financial impact of the accident and attendant publicity was "almost certainly 

small." There was no effect on the market share of the airline on routes where it 

competed with Quantas Airlines. A national survey after the crash and scandal 

reported continued and widespread confidence in the airline's safety. While 

only one case, this very intensive study suggests that public response from 

adverse publicity does not come from changes in consumer preferences.283

Aviation Security. Pailen-Johnson Associates, at the request of the FAA, 

prepared a study on the effect of news coverage about terrorism on air travel.

The authors developed a statistical model of air travel across the North Atlantic,
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then searched for effects of terrorism on air travel using a media variable. They 

reasoned that the public would only fear what was reported to it. Hence, they 

measured the effects of terrorism by measuring media coverage. They measured 

it by examining articles concerning "terrorist attacks on Americans abroad."

They then counted the number of pages devoted to terrorism in Readers' Guide 

publications, and aggregated those counts into a six-month moving average.284 

The study reported that each additional page of coverage, maintained for a six 

month period and devoted to terrorism, decreased demand for North Atlantic air 

travel by two percent in peak season and four percent in busy season.283

This is quite a large effect.280 During 1986, the study estimates that there 

were 700,000 fewer North Atlantic air travelers. The lost revenues exceeded one 

billion dollars.287 Obviously, the effects of concern over terrorist activity varies 

from time to time and place to place.

In Chapter Two, there was reference to the TWA Flight 847 hijacking. In 

that year, TWA reported that its international passenger service load factor 

dropped from 68.4% to 66.3%.288 The decline in demand, however, may also stem 

from change in TVVA's operations. As international traffic declined, TWA 

switched planes to domestic routes.

The more infamous bombing of Pan Am Flight 103, over Lockerbie 

Scotland, occurred in December, 1988. It had an immediate effect on ticket 

sales.289 By January, 1989, its trans-Atlantic traffic fell 15%.290 Over the next year, 

Pan Am reported a decline in revenues of 14.5% in its Atlantic Division.291 Of 

course, here too there was a reallocation of routes. All of these effects are quite 

large. Certainly, they provide a basis for connecting adverse publicity with 

diminished profitability. But these studies are not capable of determining 

whether and to what extent changes in consumer preferences are leading the
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changes in consumer behavior. Perhaps, they are. An alternative argument, 

considered in the next section, is that changes in the beliefs of intermediaries, like 

travel agents, account for changes in consumer travel patterns.

All-terrain vehicles (A TVs) Studies on the impact of adverse publicity on 

consumer products are somewhat scattered. There is not a single consumer 

products industry. There are many. Thus, studies exploring the impact of 

adverse publicity on consumer attitudes lack the systematic quality of the studies 

on air transportation. Three different studies of a single consumer product, all- 

terrain vehicles, offer some insight on the effects of publicity on ATV sales. All 

three studies offer weight to claims that adverse publicity works by changing 

consumer attitudes about this product, but the evidence they offer is equivocal. 

This equivocality merits attention in the next section.

A study bv the U.S. International Trade Commission of the ATV industry 

came about in the context of a trade dispute. Polaris Industries was the sole 

manufacturer of ATVs in the United States. In 1988, it complained to the 

Department of Commerce that Japanese ATV distributers (Honda, Yamaha 

Suzuki, and Kalasaki) were "dumping" their products on the U.S. market. After 

the Commerce Department found probable cause for believing that ATVs were 

being sold in U.S. markets at prices below their cost, the matter went before the 

U.S. International Trade Commission for adjudication.

To make findings on the charges of dumping, the Commission conducted 

an extensive investigation of the ATV market in the United States. Ultimately, 

the Commission found that imported ATVs were not being sold in the United 

States for less than fair market value.2'2

One subsidiary finding is particularly important for the present study: The 

Commission found that publicity had a major role in reducing ATV sales.2*' The
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staff report elaborated on this conclusion. It linked the decline in ATV sales to 

adverse publicity by noting, "There have been several news and consumer 

programs such as ABC's 20/20 program (April 1985) and CBS's 60 Minutes 

(April 1987), that reported potential safety problems with ATVs.294

Economist John Graham also examined the ATV industry. He did so in 

examining the regulation of ATVs as one part of a broader study on whether 

product liability law encourages manufacturers "to promote injury 

prevention"293 He concludes that it does. He selected ATVs as an oft-cited 

example of a case in which product liability laws worked to promote safety. 

Without reference to the International Trade Commission study, he also 

concluded "the primary factor" in the decline was "the adverse publicity in large 

audiences of potential customers" from national media stories.296

Graham lists as particularly influential media events: the April, 1985 

20/20 program; the April, 1987 "Most Dangerous Vehicle" episode on "60 

Minutes;" as well as a February, 1987 article that appeared in People. Of lesser 

importance were Stuart Statler's statements in 1984 at a number of public 

appearances. Then Graham adds, "The effect of these stories was probably 

amplified by the common practice of local media to follow-up stories that 

prestigious national media outlets initiate."297

Like the findings of the International Trade Commission, Graham's 

conclusion on ATV sales merits closer scrutiny. The exact sales figures of ATVs 

are not available from the Commission, but information on the importation of 

all-terrain vehicles was reported to both the Commission and the Department of 

Commerce. The four major manufacturers of ATVs are outside the United 

States.298 Figure 4-1 depicts the number of ATVs imported into the United States 

for the years, 1982 to 1990. Like Figure 2-5, it also shows the number of articles
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on all-terrain vehicles appearing in both The New York Times and USA Today.

From 1985, there was a steady decline in ATV sales, and the decline became more 

precipitous in 1987. The Department of Commerce import statistics show a 

slightly different pattern than the Motorcycle Industry Council statistics relied 

upon by Graham.299 Regardless of the measure of ATV sales or imports, 

compared to the number of stories on aviation, the number of stories on ATVs 

was not high in any year. Indeed, there are only 66 stories on ATVs indexed in 

The Readers' Guide to Periodical Literature between 1983 and 1992.300 Of those, only 

seven appeared in major news magazines. It does seem, particularly for the 

period after 1984, that as the number of stories on ATVs increased, the imports of 

ATVs declined.

People's Weekly, "60 Minutes" and "20/20" do enjoy wide circulation 

among the public. Moreover, members of the public may well be attentive to 

safety issues, yet the suggestion that these three media events were decisive in 

changing public attitudes about all-terrain vehicles is untenable. Such claims 

assume a great deal of public attention to the media over a very short time.

Studies of media effects on public opinion speak in terms of media 

induced changes requiring significant levels of publicity over months or years.301 

This level of media attention is lacking in this case. Thus, while one or two 

media spots may swing a small change in consumer attitudes or information, 

such attention seems unlikely to have caused the extensive changes in mass 

attitudes attributed by these studies. To put such claims in perspective, for 

example, in 1979 after all the attention to the birth-defect causing drug 

thalidomide, only one in ten people could recall what it was. Fewer than one in 

four people knew what happened at Love Canal.302
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One other of aspect of ATV sales also deserves attention: the decline of 

three-wheeled ATV sales. Broadly speaking, there were two types of ATVs for 

sale: three-wheeled and four-wheeled. Not only did ATV sales decline from 

their peak in 1984, but in addition, the mixture of ATV sales changed. Between 

1983 and 1987, the proportion of three-wheeled ATVs sold dropped from 90% of 

sales to 3%.303

Contemporaneous comments explained the change in the mix of sales in a 

variety of different ways. Industry spokesman suggested the changes were due 

"market factors." These included, for example, consumer desires for a smoother 

ride.304 Industry denied steering customers into the four wheelers by price 

discounting.303 Members of the trade press began observing and commenting 

upon the switch as early as 1985. For example, one editor testified at a CPSC 

hearing, "[T]he average consumer seems [sic] how much controversy there is and 

they're moving into four-wheelers." He added prescientlv, "If this evolution 

continues, I think three-wheelers will just fade from the market place within four 

years."306 A Mississippi Farm Bureau spokesman observed, "The companies 

were feeling the heat from the CPSC and took it upon themselves to voluntarily 

ban three-wheelers."307

Whether the switch to three-wheel ATVs was led by consumers or guided 

by industry intermediaries is not clear. The same logic about the comparatively 

small extent of media coverage and changes in consumer attitudes would seem 

to apply to the switch away from three-wheeled vehicles as well. Gregory 

Rogers, a CPSC economist, wrote about the response of the market to implicit 

information about ATV risks. While not aimed at explaining the decline in new 

3-wheeled ATV sales, his work offers some insight in explaining how and why 

that decline may have occurred.
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Rogers took advantage of a "natural experiment." In December, 1987, the 

CPSC and the ATV industry entered into a preliminary consent decree. Among 

other things, the decree halted the sales of new, three-wheeled ATVs. To 

investigate the pure informational effect of the consent decree, he examined the 

average price difference between used three- and four- wheeled ATVs. These 

sales are outside the control of ATV manufacturers and distributers. The decree 

left sales of used vehicles largely unaffected. Thus, he argued, " If, in fact, the 

consent decree and concomitant publicity provided new risk information to the 

public, we would expect the relative price of three-wheeled ATVs to decline in 

the market for used ATVs."308

Rogers developed an elaborate econometric model of ATV price.

Applying suitable controls, he found after the preliminary consent decree, the 

price difference between the 3- and 4-wheeled ATVs increased by almost two 

hundred dollars.309

This increase, he said, "probably represents the minimum market 

valuation"of the additional risks of 3-wheeled ATVs as compared to 4-wheeled 

ones. The estimate is a minimum one because information about the higher risk 

associated with three-wheeled ATVs had been available to the public, as earlv as 

1986.310 As Figure 2-5 shows, there was more publicity on ATVs following entry 

of the preliminary consent decree than at other times. The decree was widely 

publicized in the media, and moreover, after the decree, he argues that coverage 

shifted from a general emphasis ATV safety to one on the stop sale order and 

three-wheeled ATVs.311

Rogers studied the publicity on ATVs using the clippings service files of 

the CPSC. His attention to publicity merits two comments. First, the size of his 

study. For the three months November, 1987 to January, 1988, he reports seeing
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220 articles.312 Unlike this study which uses counts from indices as a benchmark 

of media attention, his study uses actual collections of news articles. Thus, his 

count is vastly more articles than depicted in Figure 2-5, 4-1 or noted in the

Readers' Guide.

Second, the evidence on the media's role in bringing about a switch in 

consumer vehicle choices is somewhat weaker than Rogers suggests. Most of the 

articles that he examines report on the consent decree and its stop sale provision. 

This is what the literature on the dominance of government officials and 

activities in the media would suggest.

Excepting the articles on the consent decree and stop sale order, the mix 

of articles on ATV safety is very close for the two periods he compares. About 

one-third of the articles on the risk of ATVs —before and after the acceptance of 

the preliminary consent decree—specifically concern three-wheeled ATVs (For 

November-December, 1987, 32.5%; for January, 1988, 34.8%). The slight 

difference in the proportion of articles about three-wheeled ATVs seems too thin 

a basis on which to argue that consumer decisions changed very much because 

of changes in media coverage.

Review of the study by Rogers offers two important insights. First, merely 

increased public attention to facts already known has a large effect on price. But 

second, and more importantly, that increased attention does not suffice by itself 

to explain the decline of three-wheeled vehicle sales. After the decree, even used 

three-wheeled machines had significant value. Consumers would still purchase 

these machines that manufacturers had chosen no longer to offer for sale. This 

evidence undercuts claims that consumer purchasing decisions change largely 

because of adverse publicity.
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No single study offers a consolidated image of the media picture of A [ Vs. 

Quite clearly, between 1985 and 1988, that picture grew less favorable.

Hazarding a conclusion that this deterioration harmed sales of ATVs, especially 

three-wheeled ATVs seems a small risk.

On the other hand, given the stridency of the assertions about the effects 

of adverse publicity on consumer attitudes, the findings presented in this section 

on airline travel and ATVs are indeed, quite feeble. Two objections are quite 

properly raised against the analysis presented in this section. First, none of the 

analyses really tested for effects of information on individuals. All of the 

analysis used aggregated data. Second, none of the studies concerned attitudes 

or cognitions. Instead, they focused on behaviors. Both of these objections have 

merit.

Vet, re-examination of the several studies mentioned in this chapter also 

points up a possible second explanation. Reporting in the media led elites to 

change their expectations about consumer behavior. Thus, as Borenstein and 

Zimmerman note, the equity markets respond to publicity about an airline crash 

even when consumer travel patterns do not. Travel agents may steer their 

passengers away from airlines suffering crashes or terrorist attacks. The airlines 

themselves adjust their equipment allocations or air fares based on what they 

expect consumers to do.

The prompt but limited fall in the price of used ATVs after entry of the 

preliminary consent decree also merits reflection. Even the information implicit 

in the decree (that 3-wheeled ATVs are hazardous) did not destroy the market 

for those products. Consumers would still buy even when elites would not sell. 

All these findings suggest, but do not rigorously test a view that these changes
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come from changes in elite expectations about mass behavior rather than changes 

in mass behavior itself.

Mass Media Shaped Interpretation and Response to Public Opinion

The introduction to this dissertation notes that several theoretically 

disparate literatures converge on a single finding. Experts and members of the 

general public evaluate risk differently. Whatever reason finally accounts for the 

difference between elite and mass evaluation of risk, the difference has 

consequences. It means that an expert elite—such as officials heading up a risk 

regulating agency like the FAA or design and operational experts in 

industry—can not accurately draw upon their own experiences or feelings in 

evaluating public perceptions of risk or fears about safety. The training, 

background and experience of experts make them different from members of the 

public on matters within their especial competence. Moreover, experts and 

industry insiders are aware of this difference. Thus, to judge about public 

opinion, experts cannot begin with an assessment of they themselves think.

A logic suggested by Davidson and others, indicates, agency officials and 

policy insiders must figure for themselves and communicate about public 

opinion not on the basis of what "I" think or "vou" think, but on the basis of 

what "they," the unknown public thinks on any given topic. Decisions turn on 

how decision makers think the public will respond to the change. This 

"third-person effect" introduces a bias in the perception of public opinion.

Individuals can learn of public opinion in two ways. First, they can learn 

from their individual experiences and assume that all people are like themselves. 

Thus, as Benedict Anderson has noted in a well-used example, medieval artists 

prepared stained-glass images of biblical figures in then-contemporary clothes.31'
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Without access to a mass media, these artists could not imagine a time or place 

where people wore other styles of clothing. Such imagination is created by 

exposure to other times and places through the media.

Second, people can learn of public opinion through the mass media. 

Laboratory researchers on media communications have attempted to understand 

how the mass media affects people's perceptions of public opinion. When asked 

to evaluate the influence of media communications on other people, individuals 

consistently over estimate the likelihood of changes in other people's attitudes 

due to the communication. That is, individuals looking at a media message 

believe that the message will persuade others even though they themselves 

believe that they are not affected. Precisely how or why this third-person effect 

works is not completely understood. Nevertheless, this systematic 

misperception of public opinion appears most strongly in more educated, 

somewhat older persons—just the type of experienced individuals holding 

positions of responsibility in policy networks314

Some researchers have begun to point out the political and behavioral 

consequences of third-person effects. Diana Mutz, for example, reports on the 

importance of favorable "horse race" media coverage in presidential elections. 

Horse race coverage on an election concentrates on which of the candidates are 

ahead and which are behind. These media depictions generate perceptions of 

public support for one candidate over another, and they lead to increased 

campaign contributions to leading candidates.313

When H. Phillip Davidson first coined the term, "third-person effect," he 

offered two examples relevant to the marketing of products. He suggested, as 

one example, the effect of news about product shortages on purchases of 

consumer goods. After hearing rumors of a product shortage, consumers may
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hoard goods. They do so—not because they believed the reports of shortages— 

but because they feared other customers would believe the reports and hoard the 

goods.

In a similar way, Davidson noted after reports that aerosol might harm the 

earth's atmosphere, manufacturers of products sold in aerosol cans began to sell 

their products in spray or squeeze containers. One possibility he observed is that 

those businessmen may have expected stories about aerosols to turn the public 

against the use of aerosol cans. The key to understanding the influence of mass 

opinion over policy is that the influence depends less on what the public actually 

does or thinks than on what decision makers themselves think that the public 

will think or do.310

Looking for behavioral evidence of "third-person effects," or "anticipated 

opinion" effects on public policy has not really occurred. The insight of 

Davidson is this: Elites predicate their expectations about public opinion on what 

they see in the media. Manufacturers, distributers and retailers of products don't 

wait for consumer opinion of a product to change. They make judgements about 

what consumers will do based on what they see in the media. They anticipate 

where public opinion will be at the end of the product cycle, and they plan their 

operations accordingly. The remainder of this section uses three cases to 

illustrate this point on anticipated opinion. Sales of DC-lOs and tickets for 

passage on DC-lOs after well-publicized crashes of DC-1 Os; changes in buying 

patterns of picnic toys after media attention to Michelle Snow's death from a 

tossed lawn dart; and multiple changes in the production of children's pajamas 

after publicity about the claimed carcinogenity of Tris became news.

DC-10 Sales, Use and Publicity The synergy between third-person effects 

and media reporting about accidents yields a pattern of behavior quite distinct
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from elite responses to market behavior. Without addressing the third-person 

effect, economists Barrett and Lofasco examined passenger and airline responses 

to a string of DC-10 crashes in 1979. "After an American Airlines DC-10 crashed 

on takeoff at Chicago in May, 1979," they wrote, "the DC-10 was engulfed by an 

extraordinary wave of negative publicity." Before the end of the that year, there 

were two more DC-10 crashes, a temporary but unprecedented decertification of 

the plane by the FAA—so that no airline could use it—and a Congressional 

inquiry into the matter. "It was widely perceived at the time, "Barrett and 

Lofasco wrote, "that DC-lOs would never regain the confidence of the riding 

public." Even 18 months after the crash, airlines were changing their advertising 

to de-emphasize DC-lOs and trying without success to sell their fleets of DC-lOs. 

Orders for new DC-lOs, of course, dropped dramatically31'

The perceptions of the public that led to these dramatic steps by airlines 

were not, however, matched by airline passenger behavior. Using CAB market 

share data by city-pair, quarter and airline, Barrett and Lofasco found, "no 

evidence, that several months after the Chicago DC-10 crash, passengers were 

attempting actively to avoid flying DC-lOs." This non-avoidance, moreover, 

came in a period following the Chicago crash that included two subsequent DC- 

10 crashes.318 This string of accidents presents very nearly the worst case of 

negative publicity about flying.

About ten years after the 1979 DC-10 crashes, there was an "intensively 

publicized" crash of a DC-10 in Sioux City, Iowa. Barrett, Menighetti, and Prete 

conducted a study of travel agency bookings following that crash. In this later 

study, the authors did find a 25% drop in the proportion of new bookings going 

to DC-lOs in the first month after the crash. (A 35.4% drop in the first two weeks 

after the crash.) Yet they also report that "quite soon, DC-10 bookings started a
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steady and rapid recovery." They found any crash-induced unwillingness to fly 

DC-lOs had dissipated withing six months of the accident.319

In discussing this second set of results, Barrett et al. made two 

observations pertinent here. First, they speculate that as media coverage of the 

accident declined, public anxieties, and the loss of bookings declined. Second, 

they note that the travelers in this second study were "unusually well-informed 

passengers," not typical of the general population."320

This pair of studies neatly offers support for the working of the third- 

person effect. In the earlier study, passenger traffic was largely unaffected by the 

string of DC-10 crashes, yet airline executives were acting as though the public 

were concerned. They changed airline advertisements; they tried to sell the DC- 

10s in their fleet and so on. These were judgments concerning assets worth 

millions of dollars. Of course, 1979 was a turbulent period in the airline industry. 

Deregulation, an oil shortage, and high interest rates all were working to change 

airline operations. The consequences of these changed industry circumstances 

cannot be entirely excluded as contributing to the desires to sell DC-10s, but on 

the other hand, the behavior is noteworthy.

When compared to the earlier study, the second study suggests the 

workings of the third-person effect in a second way. The CAB data is a count of 

passengers boarding aircraft. The data showed no evidence that passengers 

were avoiding DC-lOs. By contrast, the travel agency data showed quite a large 

drop in bookings.

The obvious question is: Why the difference? Barrett et al. states that the 

difference comes from differences in the kind of passengers being studied. They 

call the travel agency passengers, "unusually well-informed." This assertion,
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however, does not explain why "informed" passengers would avoid the DC-10 

—which after all, despite several crashes does have a fairly good safety record.

An argument relying on the third-person effect does explain this apparent 

avoidance. The DC-10 is excoriated in the media. Taking their cues about what 

the public wants from the media, travel agents book or steer their passengers 

onto planes other than DC-lOs. Of course, the Barrett et al. studies were not 

designed to search for changes in consumer preferences versus changes in travel 

agent recommendations. Moreover, one poll, taken a month after the 1989 Sioux 

City crash reported that 12% of air travelers said they tried to avoid taking trips 

on DC-10.321 That result is somewhat surprising compared to the 2% of air 

travelers who said they avoided commuter flights after a spate of adverse 

publicity about those flights in 1995. The analysis here is somewhat speculative. 

Still, it seems likely that some sort of third-person effect was driving the 

differences in study results.

Ltnvn Darts Lawn darts are foot-long, arrow-shaped throw-toys. They 

weigh about half a pound and have narrow steel tips and plastic fins. They are 

thrown in an arc at a circular target laid on a lawn as a picnic game.322 However, 

when thrown in a modestly high arc, the darts had sufficient force at their tip to 

penetrate a child's skull. In 1987, a seven year-old girl, Michele Snow, died after 

she was struck in the head with a lawn dart. This led to the public efforts of her 

father, David, to seek an accounting for regulatory inaction on this hazard.323

Probably, meaningful public opinion on lawn darts did not exist before 

the death of Michele Snow in April, 1987, but after her death, her father did 

much to create it. He went to his local news paper, The Press Enterprise and told 

them what had happened. He repeated the story to The Los Angeles Times, to a
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local ABC affiliate and ultimately to "60 Minutes." He testified twice before 

Congress.324

In his appearances before Congress, four months after his daughter's 

death, Mr. Snow presented the very picture of an angry parent. He wanted to 

prevent a similar tragedy from befalling other children and families. He said that 

he only wanted the CPSC to enforce its regulations, and his testimony prompted 

Congressional inquiries. Congress held hearings, and it looked to see whether 

the current regulations were being obeyed. Ultimately, Congress passed a 

statute in effect requiring CPSC to adopt a rule banning lawn darts.323

At CPSC hearings on the ban, an industry spokesman observed, "the 

collective negative publicity" had led retailers to discontinue purchase of lawn 

darts. He told CPSC, "you have effectively killed this item in the short term."326 

The owners of a small manufacturer asked, "What will our small company do 

with 53,000 sets of lawn darts?327

Lawn darts are usually sold in combination with other picnic games, such 

as volley ball or badminton.328 By the time CPSC was considering a rule on lawn 

darts, manufacturers had noted retailers were beginning to purchase game sets 

that included combinations of games other than those having lawn darts.329 

Aside from a report on "60 Minutes" and a few newspaper accounts, media 

attention to lawn darts was quite limited. Probably, there was too little coverage 

for media-driven public opinion change on lawn darts. Thus, the response was 

predicated not on what the public actually did but on what merchants and 

sporting goods manufacturers thought the public would do.

Tris-treated children's pajamas. The industry responses to CPSC's 

attempted regulation of Tris also illustrates the likely workings of a third-person 

effect. Chapter Two has already considered media coverage on Tris, the flame
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retardant used in children's pajamas and thought to cause cancer. The highlights 

of that media story were the initial reports of the Environmental Defense Fund's 

petition to require labels on Tris-treated clothing (March, 1976); the run-up to a 

CPSC ban on such clothing (April, 1977); proceedings on the ban and its end 

(June, 1977); and thereafter. The keys to understanding the workings of the 

third-person effect here are examining how elites modified their organization's 

conduct over time in anticipation of public opinion.

The CBS Evening News with Walter Cronkite reported in March, 1976 on 

the EDF petition. Through this broadcast and The Neio York Times story the next 

day, many apparel manufacturers and retailers learned for the first time that 

children's pajamas might be made with a hazardous chemical.530 Roughly 

divided, there were three main clusters of firms concerned with Tris-treated 

children's pajamas. They were: manufacturers of the chemical Tris; different 

manufacturers in the textile and apparel industries; and retailers.

At first, chemical manufacturers disputed claims on the carcinogenity of 

Tris. As arguments on whether Tris causes cancer were before the CPSC, both 

the Environmental Defense Fund and Michigan Chemical, the manufacturer of 

Tris submitted memoranda for consideration. A CPSC staffer reviewing a 

memorandum submitted by a chemical manufacturer wrote, "It is essentially the 

same data presented by the Environmental Defense Fund." She added, "Only 

the conclusions drawn are different," and she highlighted the inherent 

uncertainty of the evidence by concluding, "The fact that the same data can 

generate two such varying interpretations indicates that further research is 

necessary."531

Ultimately, however, resolution of the Tris controversy did not turn on 

scientific research. Before chemical manufacturers withdrew Tris from the
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market as a flame retardant for sleep wear, they reported sales of Tris for such 

purposes were already declining dramatically. Manufacturers attributed these 

lost sales to adverse publicity.332 According to data submitted to the Congress, in 

1976, sales of Tris for use in sleepwear declined almost fifty percent from levels 

of the previous year.333 This decline in the sales of Tris and this withdraw of the 

chemical from use in children's clothing came without regulatory action. 

Production of Tris for clothing was not a significant portion of the chemical 

business, and the adverse publicity about Tris, added to a blight of bad publicity 

already confronting chemical manufacturers.334 This new publicity was 

unwanted and disproportionate to any revenue Tris brought to the industry.

The positions of the textile, apparel and clothing, and retail industries 

were somewhat different from those of chemical manufacturers. These firms 

added Tris to artificial fibers (the spinners); wove those fibers into fabrics or 

applied Tris to already woven fabrics (the mills); made pajamas from Tris- 

containing fabrics (the apparel manufacturers); or sold the finished garments to 

the public (the retailers). Their interests were less in defending the safety of the 

chemical and more aimed at assuring their respective businesses would not 

endure economic harm. Rather than defending the use of Tris, they preferred, 

where possible, to switch to other products and to deplete their stocks of 

manufactured goods.

Six months after the initial stories on Tris, CPSC surveyed the several 

markets related to the production and sale of Tris-treated garments. A staff 

memorandum reports, "[RJetailers maintain that they have no indication of 

adverse consumer reaction." Nevertheless, retail buyers were searching for 

substitutes although "their actual orders have not changed..." For apparel 

manufacturers, the effects of the Tris-related publicity varied. Much depended
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on the nature of their production. For fabric producers, the effect ranged from 

"discontinued" to "wait and see."335 A later survey by the American Textile 

Manufacturers Institute found that nearly all textile manufacturers had not used 

Tris since March, 1976—a date well before final agency action to ban Tris.336

The memorandum reports two areas of consensus. First, "all the publicity 

has held back voluntary marketing of Tris-treated apparel." Second, "Tris- 

treated fabrics will be replaced as substitutes are available," regardless of the 

outcome of pending studies determining whether Tris causes cancer.33'

After the ban and its attendant publicity, The Wall Street Journal reported 

changes in manufacturer and retailer behavior. Manufacturers reported 

increased interest in naturally flame retardant fabrics for use in making 

children's pajamas.338 A catty Wall Street Journal aside, written some months after 

both the attempted ban and the subsequent litigation points to another course by 

retailers: recommending alternatives to pajamas such as "plain old untreated 

long johns."339

Already, the case very much suggests the workings of a third-person 

effect. As Figure 2-4 illustrates, compared to the publicity that was to come in 

1977, the media attention to Tris in 1976 was quite modest. It was a couple of 

news stories. Consumers had not changed their purchasing habits at all, yet 

purchases of the chemical Tris for use in sleepwear had already declined 

significantly. Nearly all textile manufacturers had stopped using it, and retailers 

were searching for pajamas that could meet federal flammabilitv standards 

without using Tris. The pajama elite—if such a term can be used—was moving 

based on publicity in anticipation of public opinion well before there was public 

opinion on the matter. Indeed, for the most part, the public was quite willing to 

purchase Tris-treated pajamas upto the time of the ban.
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But the evidence on the workings of the third person effect becomes 

somewhat stronger by consideration of facts after a second petition of the 

Environmental Defense Fund was filed in February, 1977. This petition called for 

a ban on the sale of Tris-treated children's pajamas. At this time, the major 

stocks of Tris-treated garments were with department stores and large discount 

chains. A CPSC estimate in March, 1977 noted around 70% of children's pajamas 

are sold in department or large national chain discount stores. In department 

stores, about 20% of pajamas were treated with Tris while in large chains 

between 50-60% of the pajamas were so treated.340

In mid-February, after the second, EDF petition, two large retailers 

indicated that they would continue selling the garment pending a scientific or 

authoritative resolution of the controversy. Stores were trying to reduce their 

stocks of Tris-treated garments.341 By the end of February, Women's Wear Daily 

was still reporting little consumer reaction to the Tris controversy although there 

were reports in some areas of "tremendous opposition from our customers to 

Tris-treated items."342 By the end of March, the tenor of discussions about Tris 

had changed within this industry. As Women V Wear Daily was reporting "an 

imminent ban on Tris,"343 consumers were, however, still buying the product.

This examination of behavior by the several industries involved with 

producing Tris-treated children's pajamas illustrates very nicely the workings of 

the third-person effect. Even though parents would still buy this product — 

thought to subject their children to a risk of cancer — manufacturers and retailers 

were moving away from producing this product. The evidence in the Tris case 

even suggests an explanation for why media effects are so consistently over

estimated: elite misunderstanding about diffusion of information through the 

mass media to the mass public. As Jeffrey Friedman observed in the context of a
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discussion on political ignorance, "The failure of non-scholarlv public-opinion 

analysts," to understand popular ignorance, "probably stems from the analvst's 

own absorption.. Z'344

In April, 1977, the CPSC banned the sale of Tris treated pajamas. Until 

June, 1977, when a court set the ban aside, it makes no sense to speak of 

"voluntary" actions by retailers. Still a memorandum from a CPSC enforcement 

attorney about the ban is useful for understanding the diffusion and effect of 

information about Tris. He observed that many stores did not know about the 

ban. He said when commission inspectors found stores that had banned 

garments on the shelves, "[Tjhey said they didn't know anything about it [the 

ban] or that they didn't have notification of it and did not know that this was 

Tris-treated — or whatever the excuse w as.. . ."  When told about the ban, they 

agreed take the banned garments off the store's shelves.343 Although most large 

retailers were in "substantial compliance" with the ban a short time after the ban, 

others had "a communication problem."346

Of course, denials from retailers that they knew nothing of the ban have a 

certain self-serving quality. If they know nothing, their selling the banned 

garments is less culpable. Still, if retailers could credibly claim that they knew 

nothing of the ban, there is some basis for believing that the public—even as the 

ban was in force—had limited information about the ban. Retailers and all the 

other kinds of firms involved with children's pajamas all had good reasons to 

monitor news on the topic. If a significant portion of retailers were unaware of 

the ban, it seems unlikely that knowledge would be widespread in the public 

and shaping their attitudes about these goods.

The workings of the third-person effect offers a second mechanism for 

understanding private adjustments because of adverse publicity. Elites use
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reporting in the media as a gauge of public opinion, but as laboratory research 

shows, that gauge is biased. As elites direct their operations to meet their 

perceptions of public opinion, private operations may change the goods or 

services that they offer for sale. Thus, travel agents steer their customers away 

from DC-1 Os. Fabric and apparel manufacturers move away from the use of Tris. 

They do so not because government regulations mandate the change or because 

public opinion demands it. They do so because they expect that the public will 

eventually require it.

As explained in Chapter One, the cases chosen in this study concern risk 

because on such matters elites and members of the mass public tend to perceive 

risks differently. A series of studies by Paul Slovic and various collaborators 

report on public opinion about risk. They find that individuals tend to 

overestimate the kinds of hazards that are disproportionately reported in the 

media.347 The implication of that study for this work is that the perception of 

media reporting about a risk may depend on the bias or interest of the observer 

Thus, the magnitude an elite response to adverse media coverage may turn less  

on actual media effects on public opinion and more on elite misperceptions 

about the likely effects of media coverage on public opinion.

Collective Private Responses to Public Opinion

The first two sections in this chapter suggested a simple strategy for 

responding to public opinion by which individual firms might act on their own. 

Don't buy, use or sell the suspected product. Treat it as deodand. But throwing 

out a valued product with the soiled bath water of claimed safety defects is far 

from the only possible industry response to public concerns about safety. This 

section discusses industry wide, or even multi-industry responses. Private
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interests can adjust to actual or anticipated changes in public opinion in a 

concerted fashion, by developing safety standards. They do so because when 

consumers are unable to discern quality differences between different brands of 

the same product, the safety problems of one manufacturer threaten the 

reputation of the entire industry.*18

This quality problem goes beyond safety or quality differences between 

products. It comes up on issues of product compatibility, performance, 

reliability and safety.349 Many such matters can be addressed in private 

standard setting. Standard setting involves announcing in an appropriate forum, 

such as the American National Standards Institute, that a collection of firms is 

interested in developing a standard, establishing a technical committee to weigh 

and consider proposals for the new standard; and developing "a broad 

consensus on all the elements of the standard."350

Although "voluntary standards" are developed outside governmental 

processes, the standards thus determined are not really voluntary. Firms are 

expected to meet the agreed-upon or otherwise prevailing standard. Thus, for 

example, users of computers will recall the ANSI or ASCII file options in many 

software programs. Although programs are not required (or at least in one point 

in time were not required) by statute or regulation to have such options, as a 

practical matter, all software users expect them. In this sense, they are required 

even though they are voluntary.

As Samuel Krislov explains, legal authorities rely on the standards 

established through the standard setting process. They put the burden on non- 

conformers to the standards to warn of and explain non-conformity to the 

standards.351 Courts will read such standards into contracts332 or interpret them 

as the criteria for judging "due care" in tort law.353
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Not a great deal is known about the private regulation of safety. Robert 

Dixon observed that most people unfamiliar with the standards system it are 

"surprised" to find so vast and far flung an enterprise. These bodies for making 

norms affecting the conduct of third parties go unnoticed by the public —and he 

might have added, by political science.

Dixon notes that in 1978,there were between 25,000 and 50,000 private 

standards.35* In another work on standards, in 1983, Ross Cheit notes 420 

standard setting organizations had promulgated more than 32,000 standards.3” 

These standards cover a wide range of enormously important products and 

operations. They range from building construction and screw thread 

separations to the electronic format of computer text. Still, voluntary standards 

setting organizations or processes are often dismissed for producing weak or 

ineffective standards. The organizations are thought to be "captured" by 

member firms or thin veils behind which competitors conspire. As Cheit 

observes, there is no "anti-business" sentiment behind private standard setting. 

Yet a peremptory dismissal of the importance of safety issues in developing 

private standards is unwarranted.356

Cheit studied four matched sets (private and government) of standards 

regulating a particular area. After comparing private and public standards, he 

concluded, "Private standards should not be rejected solely on the theory that 

they tend to be underprotective."3d7 He explained that other business interests, 

besides consumers, worked to assured strong safety standards. For example, gas 

companies are interested in making sure that consumers have only safe gas 

appliances to use. After all, gas explosions are bad for business. Labor unions 

want to assure that workers have safe equipment, and where workers and 

consumers use the same equipment, their work acts to protect consumers as well
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as workers. Testing laboratories do not want ridiculously weak standards since 

their reputation depends on having and testing for meaningful standards. ’*’

Joseph V. Rees, somewhat to his own amazement, makes the same point 

about voluntary regulation of the nuclear power industry after the incident at 

Three Mile Island. In a book about the Institute of Nuclear Power Operations, he 

reports that even critics of nuclear power concede that the institute does a better 

job of inspecting plants than government inspectors do.359

Undoubtedly, voluntary standards are developed for a variety of reasons 

not the least of which is an effort to pave the way for sound public policy. Reese 

in writing about nuclear power suggests that public opinion plays a role in 

prompting the development of standards.3®0 Standard setting or proposals for 

voluntary standard setting were part of the ATV, lawn dart and drawstring cases 

in this study. They also have some role in aviation.30' Like voluntary standards 

"recommendations" of the National Transportation Safety Board —not voluntary 

standards in the ususal sort but not mere suggestions either—played a role in 

both of the FAA commuter rules. With this background, an example of how 

even a whiff of adverse publicity can bring about standard setting and private 

change is now due. The case presented here is the voluntary standard setting on 

drawstrings.

Drawstrings on Children's Clothing. A drawstring is a cord run through a 

hem to tighten the fit of a garment around a person. Traditionally, hoods on 

jackets or sweatshirts are pulled tight with a drawstring. Occasionally, children 

are strangled when these strings on the hood are caught in a playground slide or 

fence. Long drawstrings in the base of a coat or jacket are sometimes caught in 

school bus doors or escalators. Between 1985 and 1995,17 deaths and 42 non-
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fatal incidents involved the entanglement of drawstrings on children's 

clothing.362

Five-year old Nancy Sibley died when the drawstring around her hood 

caught on a playground slide. Her mother, Thelma, wrote to Hillary Clinton — 

mother to mother — in February, 1994 asking for a CPSC investigation.363 CPSC 

had long been working on playground safety, but reducing this risk by changing 

the design of children's garments had not been considered.364

The staff convened meetings with manufacturers and retailers of 

children's clothing to discuss drawstrings around hoods and the dangers they 

pose to children. Instead of drawstrings, manufactures can secure hoods with 

snaps, velcro, buttons or elastic. Notes of this meeting report, "[S]everal 

manufacturers indicated that with two years lead time, they could do whatever 

was asked," but they had real concerns about timing.303

Retailers echoed this theme of time dependence in their comments. One 

said, Retailers according to CPSC notes, "We want to sell safe products and 

prevent injuries." Another added, that they could not change products already 

made and being shipped from overseas, that is, "on the water." Overall, 

however, there was "no overwhelming resistence to moving toward elimination 

of strings."360

At the same time, there were concerns about the terms of a CPSC warning 

to the public. A strongly worded warning potentially effects, "millions of dollars 

worth of products ordered but not yet sold." Moreover, observed another 

retailer, "We do not have alternative products to offer the consumer."30'

In July, 20 major retailers and manufactures joined with the CPSC in 

announcing, "a major cooperative effort..  .to protect America's children." The
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firms agreed to modify or eliminate drawstrings "from the hoods and necks of 

children's clothing."368

Prior to the press release, this matter had received negligible attention. 

Even after the July press conference, it was not a hot media item. Yet the threat 

of adverse publicity was sufficient to bring about substantial changes. A 

supplement to the original discussion makes this point somewhat clearer. More 

than a year later, in November, 1995, CPSC Chairman Ann Brown, joined with 

two Ohio Members of Congress, in announcing new "Guidelines for Drawstrings 

on Children's Clothing."369 These guidelines included provisions on waist and 

bottom drawstrings as zvell as hood and neck drawstrings.3 0 " Ultimately, a 

"voluntary" product standard developed through the ASTM process embraced 

these guidelines.371 CPSC touted its joint development of clothing standards as a 

"success story."372 The case here only illustrates the availability of a mechanism 

for joint industry action in response to or in anticipation of adverse publicity.

Liability, Tort Law and Product Design

Well-grounded arguments in legal and economic theory present a 

challenge to the argument presented in this chapter. Indeed, by themselves, they 

might offer a rival explanation to the cases considered in this dissertation: tort 

liability. A tort is "A private or civil wrong, other than breach of contract, for 

which the court will provide a remedy. . .  for damages."373

In general, tort law requires manufacturers, distributers and providers of 

a product or service to pay money damages to the "victims" of unsafe products 

or services. By requiring such payments for injuries caused by a product or 

service, this body of law fosters safety. It does so by offering firms an economic
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incentive to make their products safe: do so "or pay the way for the losses the 

enterprise inflicts."374

Liability under tort law is not a serious challenge to the argument on the 

relationship between public opinion and public policy change presented in this 

dissertation for four reasons. First, the precise reasons why interest groups or 

their members change their product or service delivery or specifications after 

adverse publicity is of peripheral concern. As noted in the section on standard 

setting, courts use voluntary standards as one basis for establishing the standard 

of due care in a way similar to that use of government agencies in establishing 

new regulations. Whether businesses adapt their behavior in the face of adverse 

publicity to make more money or they do so to avoid financial losses by limiting 

tort liability or business changes related to new regulations is of no moment in 

arguing that public policy change is driven in significant measure by the 

practices of those businesses. The essential claim here is that this response is 

motivated by something other than electoral incentives. How much these 

differing motivations drive particular kinds of behavior, as a general matter, is 

not a subject this study is well-designed to address.

Second, systematic evidence on the link between products liability 

concerns and the types of changes described in this chapter is, by in large, 

somewhat modest. Researchers have had a difficult time linking the product 

liability laws to specific design changes. In an early study, George Eads and 

Peter Reuter examined the connection between product innovation and product 

liability law by interviewing employees at several large manufacturers. Except 

for firms subject to extensive regulation such as the FAA, the interviewed 

employees report, "product liability is the most significant influence on product 

safety efforts."3 3 Vet at the same time, Eads and Reuter report that firms
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respond to product liability actions as an essentially random influence. The 

problem, they report, is that lawsuits offer no clear signals on how product 

designs should be adjusted to improve safety.376 As Richard Morrow later 

summarized, "The message our product liability system conveys to engineers is 

that they must design and produce safe products. What is does not tell them is 

how to be safe or how safe to be."3''

A subsequent symposium by the National Academy of Engineering 

refined this conclusion. Perhaps, the best substantiated effects of product 

liability suits on industry were on behaviors such as the withdraw of "mature, 

technologically well-established firms" from markets as suppliers to 

manufacturers of high risk goods.378 Thus, for example, Dow Chemical or 

DuPont announced intentions to restrict sales of supplies to medical device 

manufacturers.379 A second well-substantiated class of effects concerned 

preparations for anticipated litigation. The preparations included increased 

attention to documentation of rationales for design changes or greater scrutiny of 

product claims in literature accompanying the products.380 Even in this report by 

engineers, evidence on the effects of product liability laws on design innovation 

was somewhat mixed.381 Making design changes to anticipate the mistakes of 

that bumbling user, Murphy, of Murphy's Law is sometimes dubbed, "Murphy- 

proofing."382 How much "Murphy-proofing," however, comes from concerns 

about product liability and how much comes from desires to improve products 

for users, is far from clear.

Even findings of pro-business groups such as the Conference Board have 

yielded mixed results on product liability. A survey of corporate risk managers 

indicated companies were "adapting" to change in products liability law, yet a 

survey of chief executives yielded different results. Moreover, while noting that
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"product liability can be fatal to the health of the firm," this second report 

suggested the chief effects of product liability were on corporate planning, lost 

executive time, and international competitiveness."383 Although important 

issues, these are not the sort of product or operational changes of importance for 

the argument here.

The conclusions of Eads and Reuter on the importance of the media go a 

long way in removing tort liability as a compounding cause for the argument 

advanced by this chapter. After all, Eads and Reuter draw the connection 

between lawsuits, regulatory proceedings and publicity. As reported in Chapter 

Two, the connection between verdicts and publicity is quite tenuous. Moreover, a 

good deal of publicity is generated by government sources. Indeed, Garber and 

Bower have argued that businesses systematically misperceive the risk of 

product liability suits because they judge the risk by reference to media reports 

rather than by unbiased sources.384 If it is publicity, rather than actual assessments 

o f potential liabilities based on analysis o f court decisions, that drive decisions, then 

the logic of the argument presented here is unaffected.

Finally, several different studies suggest that concerns about product 

liability play very little role in commercial aviation. Admittedly, manufacturers 

of small aircraft used in general aviation have been beset with problems related 

to concerns about product liability, but the matter is quite different for 

manufacturers and users of large, commercial aircraft. Reviewing the market 

penalties for aircraft safety, Nancy Rose argued that consumer reliance on an 

airlines's reputation provided a greater incentive than tort liability' for 

maintaining safety. She offers two reasons. First, "airlines purchase virtually 

complete indemnities against crash liabilities."383 Without a requirement that
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airlines pay the damages of a lawsuit themselves, there seems to be little 

"deterrence" provided by the tort law.

Second, Rose observed, "[M]ost airline executives cite the need to preserve 

and enhance their reputation as their primary concern in maintaining safety 

standards."386

In an unrelated study, Ross Cheit adds a third reason: as a practical 

matter, whenever a plane crashes, the airline is liable for damages.38' Under a 

variety of legal doctrines, airlines are responsible for damages resulting from a 

crash. For damages to people on the ground, it will be no defense for the airline 

to say what was done was reasonable.388 For injuries to passengers, airlines are 

liable on a showing of only "slight negligence."389

Without addressing these other works, Benjamin Cosgrove of Boeing 

seconds their conclusions. He notes a letter periodically cautioning engineers 

"not to let the prospect of litigation prevent us from communicating . . . "  about 

improvements and safety. What drives concerns about product safety are needs 

to assure product reputation and the public trust. As evidence on the importance 

of this trust, he cites the fate of the British aerospace industry after its production 

of the deHavilland Comet A series of catastrophic crashes by this innovative 

jetliner damaged the reputation of this foreign manufacturer's products beyond 

repair.390

Since half the cases in this study come from commercial aviation, at least 

for those cases, any compounding effects of product liability laws can be 

dismissed. As for cases of consumer products, any compounding effects of the 

products liability laws can be largely discounted. A small body of work in 

economics emphasizes that the real harm to a company from product related 

injuries to consumers or airplane crashes comes from the harm to
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reputation—and the resulting capital market responses — rather than from the 

liability consequences of the accidents.391

Summarizing the evidence, Peter Huber and Robert Litan concluded 

"[T]he documented direct linkages between liability and safety are weak." They 

added, "[0]ther factors—primarily regulation and bad publicity—seem in the 

aggregate to provide much more important incentives. . .  to improve the safety 

of products and services.392 Of course, as even Huber and Litan acknowledge, 

the effect of tort liability cannot be entirely dismissed. At the very least, 

individuals most closely involved with product design or operational safety 

warn liability concerns are a major concern. Moreover, at least some product 

changes can be linked to liability concerns. Still on the whole, Huber and Litan 

may be correct in their assertion that product liability plays "an indirect role in 

amplifying the safety enhancing effects of reputational concerns and 

regulation."393 Thus, while presenting some challenge to the argument offered 

here, probably, tort liability is probably not a threat to validity of sufficient 

magnitude to impair any conclusions reached in this dissertation. Obviously, 

this claim is open to further scrutiny.

Conclusion

The gravamen of anticipatory democracy is an argument that there are 

grounds explaining the correspondence between public opinion and public 

policy outside of those in the account of textbook democracy. More specifically, 

the argument runs that the profit motive and different market or non

governmental process can link media attention to change in private, voluntary 

conduct Quite clearly, adverse publicity affects interest group demands, 

regulated industries and private firms through a variety of channels. It may
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change consumer attitudes about a product, but probably more importantly, it 

changes elite expectations about consumer behavior. These changes in elite 

expectations about consumer attitudes, in turn, lead to changes in internal firm 

operations. More significantly, it leads to the coordinated development of 

private standards and non-binding, recommendations to industry.

Thus far, this work has not considered the adoption of new regulations, 

but already, the account has supplanted the textbook account in two ways. First, 

it has suggested profit incentives are one reason for private attention to public 

wants and demands.

Second, it has outlined three alternative processes by which these private 

wants and demands are translated into specific designs or operational changes. 

These responses of firms, trade groups and industries are not plain old 

economics. The bulk of firm and industry response comes not from signals of the 

market, but to signals about likely public opinion in the mass media and 

elsewhere. Through this hybrid, market-related process, private firms and 

industries react like political actors to the public, and ultimately political debate 

about safety and safety policy.

This chapter also briefly considered a potential counter-argument to the 

account of anticipatory democracy sketched here: tort liability. This study is not 

designed to differentiate the consequences of expectations about consumer 

behavior from those of tort liability on industry standard setting, firm practices 

or designs. Still, the meat of arguments on the deterrent effects of tort liability do 

not undercut the basic logic of the argument presented here. Those arguments 

rely on the damage to reputation that product liability suits bring to 

manufacturers, and that concern with public opinion outside of electoral 

processes is completely consistent with anticipatory democracy.
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This result displaces elected officials and their subordinates from their 

central role in translating private wants into policy choices. Nevertheless, these 

officials, however, retain a role in generating publicity about safety issues and in 

convening fact-finding bodies to encourage private standard setting, and they 

remain important in linking these private translations of public opinion to 

government policy change. That linkage is the task of the next chapter.

In a sense, the findings presented here are somewhat speculative.

Research has discovered no study that links decisions about product quantities, 

prices or design to consumer worries about safety as compared to elite 

perceptions of those fears. Moreover, systematic inquiry on how all these 

matters affect the work of trade or standards setting organizations is simply not 

known. At the most, perhaps, this chapter offers a framework for thinking about 

these questions.
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Chapter Five: Enacting Regulatory Change

Introduction

This chapter links regulatory outcomes to public opinion influenced 

changes in private practices and standards. The preceding chapters have offered 

an explanation of how public opinion shapes private conduct and standards. For 

a long time, observers of regulatory policy have noted the incorporation of 

private standards, practices and procedures into government regulations. The 

theoretical point made in this chapter is this: When regulatory action 

incorporates public opinion-influenced, private standards or practices into new 

regulations, those regulations are then stamped with public opinion effects. The 

significance of the claim made here is that this public opinion influence comes 

outside the channels of democratic institutions. This conclusion is at odds with 

the textbook account of regulatory policymaking because actions outside of 

government have significant, even decisive, importance in making public policy.

To be sure, in any account of regulatory policy, government officials rely 

on aides, experts and interest groups in making judgments about public wants.

In the textbook account, however, only public officials make policy. They do so 

by taking some authoritative step, such as adopting new regulations, decrees or 

other directives. The role of aides, experts and interest groups is providing 

information to help public officials set the terms of new authoritative acts. In this 

view, governmental acquiescence to private conduct—even in the face of 

substantial government monitoring or steps to bring about private action
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responsive to public opinion — does not count as policy change. This omission, 

even when this voluntary action has significant regulatory implications, is more 

than a methodological point. It highlights a key difference in conceptions about 

the role of experts and interest groups in developing public policy. In the 

account offered here, interest groups, their members and experts make policy by 

settling on private designs, practices and standards.

This chapter has two major tasks. First, it needs to set out a framework for 

understanding policy change that encompasses changes in policy by both 

governmental commands and governmental acquiescence to changes in private 

conduct. Second, the chapter needs to consider the development of regulations 

in the several cases of this dissertation. Because the claim is that public opinion 

influence works by adjustments of private interests to public opinion, the cases 

are divided into two sections based on the magnitude of the private response: 

substantial and moderate. The presentation of each case reiterates the extent to 

which private practices were shaped by public opinion, traces the institutional 

processes by which those private standards were placed into a new regulatory 

proposal, and reports on the success or failure of the proposal in bringing about 

real changes in conduct.

Regulatory Authority Distributed Throughout Society

In the context of regulatory policy, governments are not responsible for 

carrying out their own regulations. Regulatory' aims are carried out when 

private firms, organizations and associations make their own rules and 

procedures mesh with governmental policies, and then require individuals 

associated with or employed by them to operate according to the new rules or 

policies. Over time, within or between organizations, these consensual
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arrangements — overlaid on governmental requirements — become 

standardized and eventually incorporated into government regulations, decrees 

or statutes. Max Weber recognized and wrote about this standardization,3W yet 

this idea is unfamiliar to much of the work linking public opinion to public 

policy.

This standardization has two aspects: first, that private standards, 

practices and procedures are layered atop government policies and, second, that 

as those private layers become standardized, they are incorporated into policy.

A series of articles by John Sutton, Frank Dobbin, Lauren Edelman and others 

illustrates this layering, standardization and subsequent adoption of private 

practices into public policy.393 In the context of the Civil Rights Act of 1964, their 

work examines the relationship between government policy, equal employment 

opportunity standards and management practices. Perhaps, ten years before 

adoption of the Civil Rights Act, twenty percent of employers used "internal 

labor market" employment practices such as written job descriptions and formal, 

job performance evaluations.396

After adoption of the Civil Rights Act and increased governmental 

attention to civil rights, employers looked for ways to comply with the law. As 

they did so, they experimented with a variety of personnel procedures to meet 

the anti-discrimination objectives of the statute: Employee testing, racial quotas 

and "internal labor market" practices were all efforts to develop organizational 

policies that would prevent unlawful discrimination. On each of these strategies, 

courts, administrative agencies, and senior managers commented. Lauren 

Edelman, Christopher Uggen and Howard Erlanger note that over a period of 

years the literature of personnel management settled on internal labor market 

strategies as optimal for addressing personnel matters given societal concerns
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about civil rights. Use of these strategies increased, and use of testing and quotas 

declined. The statute forbade only discrimination, but private parties 

rationalized compliance with the law by requiring new procedures to assure 

non-discrimination. Over time, thereafter, the Congress, the courts and 

administrative agencies began to recognize, expect, and then require as a matter 

of course, private firms would have these organizational procedures.39. It is this 

layering of private practices and standards atop government policy and the 

subsequent incorporation of these private practices into statutes, regulations or 

decrees that is of interest here.

Claims that private standards or practices are the basis for subsequent 

government standards are not novel. Writing over one hundred years ago, Max 

Weber made a similar point.398 More recently, regulatory scholar and now 

Supreme Court Justice, Stephen Breyer, also made this point. In writing about 

regulation by government standard setting, Breyer observed, by way of example, 

that many standards of the National Highway Safety Traffic Administration had 

their origins in consensus standards of the Society of Automotive Engineers. He 

added that many regulations of the Occupational Safety and Health 

Administration began as industry consensus standards.399 Robert Dixon and 

Steven Kelman others have made similar points.400 As the preceding chapter 

observes, voluntary standards become mandatory as other interests and courts 

come to expect their observance.

The idea that private practices or standards are layered on regulations, 

statutes or court decrees offers two advantages for understanding regulation. 

First, it makes explicit the informational value of regulations, standards or 

practices.401 This informational value is quite in addition to information that 

experts or interest groups may provide.402 After all, even if regulations only
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memorialize best practices, on important matters, that enrollment alone has 

value. It conveys information to the many parties interested in knowing what 

the best practices of an industry are: at the least, private parties attempting to 

abide by them and regulators rely on them to assure proper conduct.

The informational values of rules is this: Rules make public what kinds of 

relations between interests are socially or economically reasonable in a given 

societal context. The information codified into industry standards, instituted in 

private operating procedures, or designed into products is a public good.** This 

attribute of private standards means that when government learns of private 

rules, it may use the information contained in them without cost. Thus, 

production of government regulations in reliance on private standards is, in a 

sense, subsidized by private interests. This informational subsidy might well 

explain the willingness of regulators to adopt private standards, but there are 

other reasons besides.

Second, the idea of a regulation incorporating already agreed-upon best 

practices offers an alternative to reflecting on regulatory action as authoritative 

commands. Private firms, trade associations or industries by contractual 

arrangements, standard setting processes or other means are free to choose and 

be bound by any set of standards, practices or designs not prohibited by 

government policy. Because they have this power, in a limited sense, regulatory 

authority is not confined to government, but distributed throughout society. By 

enacting a statute or promulgating a regulation, the government gives a rule 

somewhat greater legitimacy throughout society.404

Rules do define property rights—and securing economic advantage by 

obtaining favorable rules is a frequent object of interest groups and trade 

associations. But rules have significance beyond conferring immediate
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economic benefits. Settled rules reduce transaction costs. As Douglass North 

has persuasively argued, they do so by reducing "the costs of measuring the 

valuable attributes of what is being exchanged... ."4Cb In this sense, rules not 

only define the current value of what is presently owned, they also affect future 

transactions in goods not yet made or services not yet sought. This reduction of 

transaction costs has real benefits for regulated interests.

This view of a regulatory system coincides with findings that new 

regulation may not change actual practices very much, and it explains why 

private interests may tolerate or even connive at governmental action. Formal 

adoption of policy that codifies "best practices" offers advantages to nearly all 

policymaking participants. For public officials, it offers the prospect of an 

accomplishment for which they may claim credit. For a strategic, re-election 

motivated public official, the strategy offers further advantages. As an official 

proposes a new policy, he or she "goes public." This call for the public's 

attention can take place at a press conference, an agency meeting, or at a 

Congressional hearing, and it casts the public official in the role of a public 

guardian.

Although a rule may come about so that elected officials, agency leaders 

or others can claim credit for doing their job, the changes codified in the new 

regulation can be quite large. Assessment of a regulation's effect depends on 

whether the status quo is determined before or after "going public." Judged 

from the terms of government regulation at the status quo ante, the change in the 

formal regulation is or may be quite substantial. An industry may well be doing 

something quite new. Judged after things have "gone public" and industry has 

adjusted to the public concerns in its own operating standards or product
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designs, the regulatory changes in actual practices may be more modest — even 

if the textual changes in regulation are quite substantial.

For a firm, interest group, or industry criticized for abuses or deficiencies, 

a regulation amounting to a codification of industry practices is also attractive. 

After all, the firm, interest group or industry only agrees to do what it is already 

doing. Moreover, the incorporation of private standards into regulations may 

curtail the production of substandard products — lemons — that bring an entire 

industry into disrepute.406 Finally, the apparent success that a new rule gives 

regulators leaves them free to skip to other issues or tasks.

Of course, public officials may press for terms in new regulations more 

restrictive than industry practice. (Or, they may agree to terms less restrictive 

than prevailing industry practices.) Certainly, they may tip the balance of formal 

policy in favor of one group rather than another. Within the context of settling 

on a written policy, firms, interest groups and entire industries can and do vie 

with one another for competitive advantage. Technical ideas and political 

ideologies, as well as the usual array of electoral influences, can shape policy too. 

Moreover, there may be substantial time delays between the instant an official 

"goes public," the private adjustment of industry practices to public opinion, and 

the final incorporation of the public opinion adjusted practices into a regulation. 

Yet those matters do not alter the basic adverse publicity-interest group dynamic 

outlined above, and they do not alter the fundamental importance of current 

industry practices and procedures in preparing new regulation.

The informational value of rules, moreover, gives private interests reasons 

to make rules by themselves, but it does not preclude governmental assistance in 

helping them formulate new rules. The fact finding function of the National 

Transportation Safety Board, the National Electronic Injury Surveillance System
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of the CPSC, presidential commissions and other governmental investigative 

bodies is a clear indication of the role of information in developing sensible rules. 

The convocation of such bodies by elected leaders is very much a governmental 

function.

The textbook accounts of regulatory policy turn on government officials 

setting the terms of policy according to their perception of public opinion. 

Obviously, there are many strains of the textbook account, but, for convenience, 

speaking of neo-institutionalism and pluralism is helpful. Following that 

discussion, some attention to the particular ways in which this account 

articulates with other accounts of rulemaking is in order.

The central thrust of neo-institutionalism is an explanation centering on 

state autonomy in pursuing objectives through development and enforcement of 

rules. As Theda Skocpol observes, state autonomy is present when the state 

formulates and pursues goals "that are not simply reflective of the demands or 

interests of social groups, classes or society."407 Neo-institutionalism places great 

weight on rule-oriented explanations, but the rules are developed and enforced 

exclusively by "an actor or set of actors" of the state.408 By contrast, in 

Anticipatory Democracy, rules are made and enforced outside of the government 

through market or other social processes. Sometimes these rules are codified by 

the state in its statutes or regulations, but sometimes not.

Pluralism is somewhat closer to the account offered here, but different in 

its approach to rules. As observed in the introductory chapter, pluralists saw 

public opinion as working to shape policy by modulating the access of interest 

groups to public officials. Avery Leiserson, L. Pendleton Herring and David 

Truman, for example, wrote about interest groups as quasi-govemmental.409 

They did talk about publicity and public opinion, but they did so in terms of
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interest group support for an administrative agency.410 Publicity worked, they 

argued, because it showed how an interest group had deviated from the rules of 

the game, and thus reduced, or occasionally, augmented interest group access to 

key government officials.411

For Herring and Truman, publicity and public opinion were important for 

building alliances throughout the government and society.413 Indeed, Herring 

saw private regulatory activities such as standard setting as helpful to 

government regulators, but for very different reasons than suggested here. He 

said, "[PJrivate interests, won over to governmental policy and convinced of its 

helpfulness to them, may make this policy their own and through self-regulation 

. . .  partially relieve the authorities of the burden of regulation."413 Ideas on how 

private interests should manage their own affairs went from public officials to 

members of industry. Noteworthy in all of these accounts are the review of New 

Deal programs and an emphasis on policy development in the center of 

government. In these accounts, public opinion works by bolstering or 

weakening participants in government, but as with neo-institutionalism, the 

rules shaping private conduct originate in the government.

In their review of interest group research, Frank Baumgartner and Beth 

Leech express surprise "at the degree to which many of the descriptions of the 

'whirlpools' of policymaking" in older works is "similar" to more recent 

discussions of issue networks, policy subsystems, policy domains, and policy 

communities."414 Much has been learned from this unwavering gaze at group 

activities in the institutional interstices of governance. Understanding the 

behavior of trade associations as approximating the work of a cartel is, moreover, 

quite reasonable when the focus of government activity is economic stabilization
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and controlling prices. But such a view denies informational importance in rules, 

and equates all group activity to a plea for a subsidy.

Although pluralists did not adopt the argument presented here, they were 

not altogether blind to its import. First, many of the pluralists did have some 

inkling that regulation of health and safety might work somewhat differently 

than the economic regulation that occupied the bulk of their attention. They took 

some pains to address the adoption of pure food and drug laws following 

publication of The Jungle by Upton Sinclair. Nevertheless, in their comments on 

this type of policymaking, the classic pluralists lump this type of policy together 

with more traditional patterns of interest group participation in regulation.413

Neither neo-institutionalism nor pluralist accounts entirely capture the 

rulemaking dynamic set out here. Perhaps, the closest theoretical account is the 

state in society approach of Joel Migdal. In a comparative study of post-colonial 

societies, Migdal argues the most important power of the state is its capacity to 

mobilize its population to meet the demands of governance. Explaining gaps 

between the aspirations and achievements of government policy requires, he 

argues, an approach that emphasizes the sources of resistence to governmental 

aspirations.41*’ In a similar way, understanding how public opinion affects public 

policy requires knowing both how public opinion affects public officials, which 

has been well-studied, andhow  it affects non-governmental elites with a role in 

making policy. Those non-governmental actors settling private standards and 

conduct — like the actors on the periphery of Migdal's work — facilitate 

development of or encourage resistence to central government policy.

To summarize, this section makes three points. First, when regulations 

incorporate previously established, but public opinion influenced standards, 

they bear the stamp of public opinion. Second, the government may play some
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role in developing the information for the development of private standards -  

standards that may eventually work their way into new government regulations. 

And finally, the process of regulatory development presented here, although 

akin to neo-institutionalist and pluralist accounts, is neither. Instead, the it 

comes closest to the state and society approach used in the study of comparative 

politics.

The sections to follow trace the development of private standards into 

government regulations. A section presenting substantial industry responses to 

public opinion precedes a further section collecting cases with more moderate 

responses.

Substantial Industry Response to Public Opinion

This section considers the two commuter rulemaking proceedings, the 

ATV consent decree and the efforts to regulate Tris-treated children's pajamas. It 

also briefly mentions the proceedings on drawstrings. In these cases, there was a 

substantial response to public opinion by industry before government 

rulemaking. In all but one of the cases, the government action in large measure 

only codified the industry response. The important exception, Tris-treated 

pajamas, involved a government intervention ultimately determined to be 

unlawful although in some sense that governmental action only accelerated a 

product removal already in progress.

The Commuter Rules. Chapter Three has already gone a long way in laying 

out the context of the rulemaking proceedings on the Commuter Rule of 1978 

and the Commuter Safety Initiative of 1995. Quite clearly, any fair review of the 

terms in these rules has to acknowledge in their terms the inclusion of already 

operating practices and long-standing recommendations to the aviation

179

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

community. Before considering the terms of these two rules, a brief word on 

how FAA regulations are built into airline operations is in order.

At hearings throughout the period covered by this study, as airline 

executives have explained, airlines are regulated by a series of self-enforced, 

nested standards. The Federal Air Regulations (FARs), the actual basis for 

day-to-day FAA enforcement and operational activities, are drafted by the FAA 

pursuant to its organic statutes. In turn, air carriers draft (and the FAA approves) 

manuals specifying the ways in which the carrier will comply with the FARs and 

FAA directives. Airline training, maintenance and operations practices are all set 

out in manuals. Once approved, those procedures acquire the force of law for 

the airline using them. The procedures have this force in the sense that airlines 

must operate according to and may not deviate from the policies set out in their 

manuals regardless of the precise terms of the FARs. For reasons of safety, 

reliability, convenience and so on, airlines may choose to exceed the minimum 

standards laid down by the FARs. Indeed, the FAA has a process where airlines 

may seek an exemption from FAA rules if the exemption increases safety.41 In 

may ways, this picture of the relationship between private rules and government 

standards corresponds to the one painted earlier.

The 1978 Commuter Rule. The final steps of the six-year long process of 

consultation that led to adoption of the 1978 Commuter Rule began with 

announcement of a conference in Denver and ended with "the largest, most 

complex safety rulemaking project" in FAA history.418 The most costly changes 

in the FAA proposal issued after the conference required commuter air carriers 

to fly "air transport" (rather than "general aviation") certified planes. Air 

transport planes have higher performance standards {e.g., requirements for more 

powerful engines that allow a plane to complete a take-off even if one engine
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fails) and additional or upgraded safety equipment {e.g. weather radar). Besides 

additional requirements on avionics for larger aircraft and for turbojets, the 

proposal also required that pilots in command of commuter aircraft hold an air 

transport pilot's licence although co-pilots could continue to fly with a less 

difficult to obtain commercial pilot's licence. It also required that commuter 

airlines have a continuous (rather than an as-needed) maintenance program419

Commuter airlines used "small" aircraft to fly passenger routes with 

insufficient traffic to support a major carrier. The proposal would have required 

commuter carriers to fly "big," air-transport certified airplanes. By its terms, the 

proposed rule precluded use of commuter airline favorites such as the Beech 99, 

the Swearington Metro and the deHavilland Twin Otter.420 Although supportive 

of many of the proposed Part 135 revisions, early on, commuter airline and 

manufacturers denounced the requirement that commuter operate aircraft 

certified as meeting "air transport" standards as "an absolute disaster" that 

would "sink" their companies421 and "virtually destroy the commuter 

industry."422

Assessing these claims is difficult. Because adoption of the Commuter 

Rule and the Airline Deregulation Act both changed the organization of 

commercial air operations, stating with precision the import of this restriction 

before adoption of the '78 Commuter Rule is somewhat difficult. The rule created 

new record keeping categories, and the potential for entry into the commuter 

airline business was an important element of economic deregulation.

However, in the first year after the adoption of the Commuter Rule, 

roughly three-quarters of the twin-engined turboprops, the work-horse of the 

commuter air fleet, were aircraft that the FAA had proposed to ban from 

commuter airline operations. Three years later, these three aircraft still made up
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more than half of the two engine turboprops used by commuter airlines. They 

made up more than a quarter of all of the aircraft flown by commuters.423 Quite 

clearly, meeting the large airplane requirement would have destroyed much of 

the basis for hopes that immediate growth in the commuter industry would 

work to cut prices in fares offered by major carriers.

Proceedings on economic deregulation of airlines and on the proposed 

commuter rule were joined—at least to the extent that the economic deregulators 

had to offer assurances that deregulation would not imperil the safety of air 

travel. By October, 1977, one Congressional leader pushing deregulation was 

Senator Howard Cannon, Chairman of the Senate Public Works and 

Transportation Committee. After reviewing manufacturer objections to the 

proposed rule, he took to the floor of the Senate and denounced the FAA 

proposal. Reporting the claim of General Aviation Manufacturers Association 

that the Beech, the Twin Otter and the Metroliner had "just as good a safety 

record as larger jet aircraft," he expressed concern about the proposed rule and 

added, "it does not make sense."424

By the end of the month, FAA withdrew its proposal to require use of 

only transport certificated aircraft. In making this withdraw, the FAA laid the 

matter solely on interest groups. It cited comments claiming that the effect of the 

proposed "air transport" standard would be "to virtually destroy the commuter 

industry." It observed that its proposal had caused "widespread concern and 

uncertainty with the aviation industry," and that its proposal was already 

"having an adverse affect on certain aircraft manufacturers and Part 135 

operators." It concluded its withdraw by noting that if adopted, the provision 

would "impose and unreasonable economic burden" on the industry.423

182

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

Aside from the "air transport" aircraft requirements, however, the bulk of 

other changes amounted to requiring already existing best practices. For 

example, in a 1972 safety study, the NTSB had found all the large commuters that 

it surveyed to be well managed, their flight crews to be "well qualified" and their 

maintenance personnel "to be well trained and closely supervised."426 These 

carriers already had, and so NTSB recommended, the FARs be amended to 

require all commuter carriers to have: pilots in command of aircraft with an air 

transport licence; limitations on pilot duty times, and designation of Directors of 

Operations, Chief Pilots, Directors of Maintenance and Chief Inspectors —all 

meeting minimum qualifications. In addition, the NTSB suggested that the FAA 

tighten standards relative to maintenance manuals and logging of maintenance 

difficulties.427

Although there were technological and philosophical questions to address 

about whether small planes should be used for air transportation,428 the terms of 

the final rule in large measure adopted longstanding NTSB recommendations 

and larger commuter carrier best practices. The final version of the 1978 

Commuter Rule toughened the requirements for pilots-in-command of the 

commuter aircraft (97% of revenue passenger miles on commuters would be 

flown with a pilot licenced to air transport standards); brought the maintenance 

to or close to large standards (67% of all commuter miles would be flown by 

passengers in planes with Part 121-like maintenance standards); and split the 

difference on the avionics equipment (75% of all commuter passenger miles 

would be flown in planes equipped with thunderstorm detection equipment or 

weather radar and all jets seating more than ten passengers would have cockpit 

voice recorders and ground proximity warning systems).429
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Except for the air transport requirement, early on, the Commuter Aviation 

Association of America, a trade group of commuter airlines, had supported the 

proposal, and observed, "[A]lmostevery one o f .. .[its] members have already 

and have for years been operating in excess of the safety regulations as imposed 

by the existing part 135 criteria; so that many of the new regulations proposed by 

the FAA in new part 135 will not, in fact, become a burden, financial or 

otherwise, to the commuter operators because they really just upgrade the two 

things that commuter operators have already voluntarily done."430 Its approval 

of the final rule was no surprise. A CAAA representative observed on looking at 

the final version of the rule, '"The new standards appear to be realistic, and they 

can be met by the industry.'"431

The General Aviation Manufacturers Association (GAMA), a trade 

association for manufacturers of smaller aircraft also expressed approval for the 

new rule. It said, "The rules are tough, but the net result will be an affordable 

commuter airplane." The GAMA representative added, the rule imposes 

"virtually the same maintenance, training and proficiency requirements that 

must be met by certificated trunk and local service airlines," and then explained, 

most U.S. were commuters already close to meeting the standards. He said, 

'"The main changes for us will be in the paper work.'"432

Three points about this case are clear. For the most part, the new 

commuter rule—adopted after a long consultation process—largely required air 

carriers and manufacturers to do much of what they were already doing. This is 

a codification of best practices into regulations. Second, when the FAA sought to 

move bevond industry practices, as with the "air transport" certified airplane 

requirement, the industry was able to defeat the measure largely on grounds of 

impracticability. Finally, the agency touted the rule as a major reform. From the
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perspective of actual prior rules, it was. But from the perspective of prior 

industry practices, it was more modest.

The 1995 Commuter Safety Initiative. At the time of its adoption, the rules 

springing from the 1995 Commuter Safety Initiative were also called the "most 

comprehensive changes ever in aviation rulemaking."433 The terms of the 

resulting rule have already been detailed in Chapter Three, but a short review of 

its major terms may be helpful. The rule changed the definition of large aircraft 

from those with more than thirty seats to those with more than nine seats. Thus, 

commuter carriers had to use aircraft meeting "air transport" instead of "general 

aviation" standards. As explained above, this new requirement had appeared in 

and been withdrawn from the 1978 Commuter Rule.

For some carriers, however, the upgrade of operational standards from 

commuter to trunk carrier standards also entailed changes in operational 

practices. Under the upgraded standards, commuters could not allow pilots 

aged sixty and older to operate their aircraft (the Age 60 Rule); they had to 

reduce the amount of time that they required pilots to fly (the flight duty-time 

rule); and they had to create a flight dispatch system operated by FAA licenced 

dispatchers. In addition, all airlines had to have a chief airline safety officer.434 

All these rule changes had been in the works for some time, and the object of 

earlier FAA or National Transportation Safety Board recommendations to 

airlines.435

As observed in Chapter Three, interest groups were active on this rule. 

The major trunk carriers were already operating up to the large aircraft 

standards of Part 121. The Regional Air Airline Association (RAA) reported that 

about 50% of regional airlines already operated under 121. He added that 

percentage would increase to 96% under the new rules.436
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Although the pilots union had long supported "One Level of Safety," 

some of the support for this concept dissipated as the FAA was setting the terms 

of the Final Rule. The Air Transport Association (ATA), the National Air 

Transport Association (NATA), the American Association of Airport Executives 

(AAAE) and the RAA all raised objections—and some were criticized for doing 

so.437 Many of the kinks in the rule were worked out.

Manufacturers of small aircraft voiced the most strenuous objections to 

the rule. But the elements of the air transportation community using these 

aircraft serve a very small proportion (0.4%) of all revenue passenger miles 

traveled.438 Moreover, as compared to carriers, manufacturers would seem to 

have a relatively small role in day to day airline operations, and the Commuter 

Safety Initiative did concern primarily air carrier operations.

In fairness, neither of the two commuter rule revisions turned entirely on 

private operating standards. In both of the cases, the National Transportation 

Safety Board and the FAA itself had done much to assist in the development of 

the standards used by air carriers. Nevertheless, in both of these cases, the new 

rules were hailed as comprehensive and extensive changes. But, as the rules 

were adopted, most affected parties were already using operating standards and 

substantially in compliance with those set out in the new rule. The standards 

were not cut from new cloth but from a fabric already well-worn by settled 

operational practices.

All-terrain vehicles. As with the two Commuter Rules, the regulation 

ultimately governing all-terrain vehicles (ATVs) was largely a codification of 

industry practices. Instead of coming in a regulation, this codification came in a 

judicial consent decree. Chapters Two and Four outlined the very extensive 

publicity campaign on ATVs and the industry responses to that campaign.
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Following a widely circulated information request by one commissioner, the 

CPSC began formal action by initiating a rulemaking proceeding. Following 

subsequent, nation-wide hearings and review of an extensive report by an 

agency task force, the Commission chose to seek a ban of all-terrain vehicles by 

litigation.

Instead of bringing suit itself, CPSC sought the assistance of the 

Department of Justice in bringing suit. A year later, the Department did bring a 

civil action on behalf of the agency, but the Commission entered a preliminary 

settlement as it filed suit. A few months later, amidst widespread criticism, the 

case was finally settled with the court's approval of a consent decree.439 This 

decree amounted to a defacto regulation of all-terrain vehicles. Its provisions 

were quite extensive. Some further actions under the decree did require further 

government and interest group collaboration, but eventually, the agency 

terminated its rulemaking proceeding.

The case is a good one for understanding the effects of industry standards 

in developing comprehensive regulations. In aviation, different sectors of the 

aviation community use different standards for determining what conduct is 

safe. For example, what counts as safe for a private pilot will not do for a major 

air carrier, but those differences in standards are offset by differences in use and 

user training. In consumer products, there are no such differences. Thus, the 

ATV case offers a somewhat cleaner case for examining the effect of industry 

standards on regulation.

On the other hand, ATVs lack the long history of extensive governmental 

scrutiny over safety present in the air transportation industry. Here, much 

governmental fostering of study on safety issues was concurrent with its interest 

in regulating the industry. As with the commuter aviation rulemaking cases, the
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strategy for assessing the influence of public opinion-adjusted industry 

standards in the final decree is to compare the strength of the government's case 

for its proposed regulation, in this case a ban, to the industry standards and the 

consent decree eventually settled upon. Because the CPSC sought an absolute 

ban of this product and then settled on something less, the influence of the 

standards in shaping the regulation will be discemable where the standards 

become part of the final resolution.

The consent decree on ATVs adopted by Judge Gerhard Gazelle included 

provisions he called, "a wide, effective program designed immediately to alert 

consumers to operating hazards of ATVs through warnings, advertisements, 

manuals and training."440 These included provisions requiring ATV 

manufacturers to undertake a multi-million advertising campaign on ATV 

safety; to enhance labeling; and to direct ATV dealers to provide ATV rider 

education programs. In addition, the industry agreed to stop sales of three

wheeled ATVs and to negotiate in good faith on suitable product standards. In 

return, the Commission agreed to settle its lawsuit — including its demand for a 

recall — by a vote of 2-1.441

In reviewing the merits of the settlement, put bluntly, Judge Gazelle 

observed the settlement involved "major, continuing expenditures" by the 

manufacturers, avoided the delaying effect of litigation on meaningful relief, and 

augmented the "limited scope of the government's power." He stressed the 

comprehensiveness of the arrangement, and noted that while opponents to the 

settlement "desire to tinker with the language here and there, they are largely 

uninformed as to the business intricacies involved." He concluded, "No decree 

designed to protect consumers has ever gone this far in meeting such a massive 

national consumer problem."442
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In many respects, the logic of Judge Gazelle's opinion on the consent 

decree works like that of comments on the two commuter rules. There was no 

comprehensive national regulation of ATVs before the decree. The consent 

decree has provisions regulating ATVs, and therefore, it amounts to a major 

change. The consent decrees did bring about some significant 

changes—particularly the training programs. On the other hand, as explained in 

the remainder of this section, much in the decree was not new.

A year and a half long investigation—culminating in a task force report 

and staff recommendations—laid the predicate for the CPSC's regulatory action. 

Instead of proceeding with rulemaking, the agency elected to file a lawsuit 

seeking a ban of ATVs and then withdrew the demand for a ban in return for a 

regulation-like consent decree. In the task force report, the staff had 

recommended: efforts at halting the marketing of ATVs to children; improved 

warning labels and point of sale literature; participation in ATV voluntary 

standard setting processes; and a strong education and public information 

campaign.443 Despite finding that "hands-on" training does much to improve 

safety, the staff limited its recommendation on the matter to a mandatory label 

suggesting its importance. Perhaps more significantly, it opined "a ban of three

wheeled ATVs. . .  is inappropriate."444

The reports of the Office of General Counsel and the Office of Compliance 

and Enforcement submitted with the overall task force report are confidential 

documents and not publicly available.443 A specialized reporting service 

routinely covering the CPSC, however, reported on the compliance and 

enforcement document It reported the confidential report as saying, "the 

recommendations in the report are 'superficial ones that would do virtually 

nothing.'" The report added, that they are "'very little more than the status
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quo.'" The report complains, moreover, that the task force report shifts the 

responsibility '"from the makers and promoters of this very dangerous product 

to the user.'"446

A memorandum apparently leaked from the Office of the General Counsel 

appeared to take an even dimmer view. The Legal Times reported a warning that 

"CPSC was required to compare the risks of ATVs with those of such other 

vehicles as snowmobiles and motorcycles before determining that ATVs are 

hazardous."447

By May, 1987, no such study was done. At a Congressional hearing on the 

settlement, one commissioner referred to an opinion of counsel that no such 

study was required. The agency's general counsel noted there was "nothing in 

the statutory mandate of the Commission" requiring such a study. But he added, 

recent judicial decisions on similar statutes had required comparable data. He 

specifically mentioned the so-called X-car case.448

The X-car case involved an action brought against General Motors for a 

ban and recall of cars designed with a so-called X-frame. This included 

approximately 1.1 million cars sold under the trade names Chevrolet Citation, 

Pontiac Phoenix, Oldsmobile Omega, and Buick Skylark. In that case, the 

government claimed the X-cars were defective because they were predisposed to 

"premature rear wheel lock-up." At trial, the government relied on the personal 

experiences of X-car consumers to show that X-cars were "generically afflicted 

with a safety-related defect" The National Highway Traffic Safety 

Administration noted more complaints about the X-car's "'yaw instability'" than 

of any car in its history.449

General Motors argued, "the X-car has not been shown to have any 

peculiar propensity to lock-up... more frequently than cars generally ." The

190

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

Government argued that comparative data was irrelevant. The District Court 

sided with GM. Drawing from other risk assessment cases, the Court concluded 

that the government had failed to meet its burden of showing "an unreasonable 

risk." It reasoned such a showing requires assessment of the frequency with 

which harm occurs in a "threatened population relative to its incidence in the 

general population."45°

With only leaks reported in the legal press to judge from, rendering a 

definitive view on the state of legal advice offered the Commission is not 

possible. But on the basis of those reports, on the expressed concern about the X- 

car case, and the recommendation of the task force report,431 it seems quite clear 

that the CPSC faced a precarious regulatory situation in seeking to ban all-terrain 

vehicles. CPSC staff did not make such a recommendation on the basis of its 

view of the evidence, and its counsel appeared to have doubts about the 

prospects of winning such an action. Absent a strong case, the major threat of 

the agency's action was that of harmful, adverse publicity.

Some review of the terms of the consent decree ultimately adopted is now 

in order. There were four major groups of provisions in the consent decree of 

interest here. They concern product standards, rider training, advertising and 

continued sales of three-wheeled ATVs.

From the perspective of the argument set out here, perhaps the most 

interesting part of the consent decree concerned product standards. The Consent 

Decree expressly contemplated reliance upon private standards. It includes a 

joint promise "to attempt in good faith to reach agreement on voluntary 

standards satisfactory to the Commission."432

In fact, work on developing these standards had begun as the CPSC 

proceedings were underway. As the CPSC ATV Task Force worked, CPSC
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engineers and human factors experts raised a variety of issues about ATV design 

for inclusion in a standard. These include: labeling, age recommendations, 

standardized controls, various performance and handling requirements, but the 

most difficult question was that of dynamic stability. By August, 1985, a first 

phase draft covering the issues other than performance and handling 

characteristics, including dynamic stability, was being circulated to participants 

through an American National Standards Institute process. A voluntary 

standard covering these matters was eventually adopted after the decree was 

entered.453 Performance and stability issues were to receive attention later.

The Consent Decree itself went a good deal toward addressing concerns 

about providing information to consumers. It devotes more than ten of its 63 

pages on the content, readability, durability, color, location and testing of 

labels.4** It covers the warnings required in owners manuals and at the point of 

sale to consumers. At the time of the decree's adoption and thereafter, these 

warnings were widely seen in the personal injury bar as items to improve the 

legal position of ATV distributers in suits brought against them for personal 

injuries. In any case, proceedings on these were underway as the final case was 

settled.

Work on the second phase of the standards: development of performance 

and handling requirements including dynamic stability, was in a sense never 

completed. Development of these standards began in August, 1985 with 

retention of a contractor to identify a testing procedure by the Specialty Vehicle 

Institute of America (SVIA). Although CPSC staff followed the development of 

the testing procedures, witnessed a series of proposed tests, and saw a partially 

completed draft shortly before the completion of the Task Force report, in the 

report the staff indicated that it did not have adequate information to assess the
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standards. Moreover, the report noted, "It is unlikely that the standard will be 

completed in a reasonable amount of time and will adequately address ATV 

hazards unless significant changes are made to incorporate Commission 

recommendations."453

The real sticking point in discussions on stability was "lateral stability:" 

how likely the vehicle was to roll over onto its side. Despite negotiations before 

and after adoption of the consent decree, ultimately CPSC and ATV 

manufacturers came to an impasse over a lateral stability standard. CPSC and 

the manufacturers had to paper over their differences to comply with the terms 

of the consent decree. To do so, they reached a series of interim bi-lateral 

agreements between CPSC and each manufacturer, by adopting the CPSC- 

preferred static stability method — but set at a level at which all existing vehicles 

on the market could meet.456 Two years after adoption of the consent decree, 

SVIA finally concluded and advised CPSC that it could not produce a standard 

acceptable to the Commission.437 Here too, the terms of the final regulation were 

set at the level established in industry practices.

Rider training was also an area of importance in the consent decree. At 

the outset of the ATV investigation, it was widely believed that experience in 

riding ATVs was unrelated to the occurrence of injuries. As a Congressional 

report summarized, "CPSC staff studies demonstrate overturning and loss of 

control in a majority of investigations, regardless of possible rider misuse and 

regardless of the experience of the user."458 After the Task Force report was 

complete, a Commission epidemiologist pointed out, that the conception of 100% 

protection used in the Congressional report was unrealistic, and in any case, "the 

13 times greater risk of injury among novices during their first month [of ATV
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riding] would seem to be evidence that experience does confer some protection, 

albeit imperfect."439

Moreover, he explained, there might well be room for significant 

improvement in rider safety with proper training. Significant numbers of 

accidents occurred under circumstances that manufacturers specifically 

cautioned riders to avoid. For example, 70-80% of victims did not wear helmets. 

Drivers of three-wheeled ATVs on paved surfaces had a risk of being involved in 

a fatal accident 150% of that for drivers on unpaved surfaces, and 20% ot all 

injured persons were passengers on these vehicles designed for riding by only 

one person at a time.460

Early on, although supportive of voluntary rider training, the ATV 

industry opposed a mandatory training program. User groups such as the 

American All-Terrain Vehicle Association endorsed user education and 

awareness.461 SVIA had been formed by the major ATV manufacturers, among 

other reasons, "to foster and promote" their safe use.462

As hearings on the rulemaking proceeding were underway, in 1985, CPSC 

Chairman Scanlon asked ATV manufacturers to consider a program that would 

provide free training to purchasers of ATVs. Initially, at the hearings, one 

manufacturer representative observed that even when training had been offered 

for free, "people don't sign up."463 After consideration, with some admitted 

mixed feelings about a proposal for a pilot program, Honda, the manufacturer 

with the lion's share of the U.S. ATV market,464 declined to create such a 

program. In doing so, CPSC notes of a meeting report three reasons dted by 

Honda: logistics — dealers did not have the space to conduct such training; law — 

dealers are not Honda employees who could be obligated to provide such
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training; and finally, attitude — Honda dealers are not in the training business -- 

dealers do not provide training for motorcycles or automobiles.465

Acceptance of the consent decree represents a very real change in the 

industry position and something of a regulatory innovation. The industry 

undertook "to offer to all interested persons a nation-wide hands-on training 

program." The decree outlines an extensive administrative structure to run the 

program; its curriculum; its limited free availability; and a novel cash or savings 

bond inducement to encourage ATV purchasers to take the course.466

A third matter covered in the decree concerned advertising and public 

awareness. The topic occupied ten pages and an entire appendix of the decree. 

Attention to safety warnings in advertisements began before the final consent 

decree but after the beginning of the CPSC proceedings. Gary Ford and Michael 

Mazis studied all-terrain vehicle advertising from 1980 until signing of the 

preliminary consent decree at the end of 1987. To do so, they searched 44 

publications likely to contain ATV advertisements for the years 1980-1987. Their 

search yielded 948 advertisements of which 272 were unique.467 These unique 

advertisements were used in their analysis.468 Apparently, they did not weight 

their findings for the frequency of an advertisement's appearance or the 

circulation of the periodical in which it appeared.

Their results offer data indicating changes in industry advertising 

practices after the CPSC began examining the industry but before its members 

entered into the preliminary consent decree with the government. Relative to the 

period before the CPSC investigation, Ford and Mazis report "a large increase in 

the percentage of ads that included some warning about the use of ATVs by 

children." They add, however, that over 60% of the ads in magazines for the 

general public 469 contained no words of caution about the use of ATVs. Thus,
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initiation of the investigation and the attendant publicity by itself did a good deal 

to encourage manufacturers to change the warnings of their advertisements.

Moreover, for the advertisements appearing in this same group of 

periodicals, the frequency of particular types of warnings increased. More 

specifically, after the CPSC began its investigations, there were increases in the 

proportion of advertisements containing warnings: never to ride on paved 

surfaces; to wear helmets, eye protection and protective clothing; not to carry 

passengers; not to drive ATVs after using drugs or alcohol; not to engage in stunt 

driving; to avoid excessive speed and to be careful on difficult terrain.470

Finally, the decree halted sales of new three-wheeled ATVs.471 As noted in 

Chapter Four, industry sales of all ATVs had declined prior to the adoption of 

the decree. Sales of three-wheeled ATVs had already diminished close to zero, 

and standard setting proceedings were already underway. Thus, there was de 

facto compliance with many significant provisions of the decree even as it was 

adopted.

In a sense, the argument could conclude here. Adverse publicity has 

brought about a significant regulatory change in large measure shaped by the 

industry response to that publicity. Yet this claim is strengthened if other causes 

for the settlement—besides the weakness of the government's case— are 

excluded as causes for this settlement.

The most frequently made complaint about the ATV settlement is some 

suggestion of untoward political meddling. In many respects, political support 

and opposition to the decree stacked up in predictable ways. As the decree was 

proposed, considered and then adopted, without surprise, industry touted the 

stringency of the regulation to which it would become subject, the great strength 

of its case in the event that the matter were not settled, and the illegality of
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proposed legislation to, in effect, overturn the settlement agreement reached. 

Douglas Toms, a former Administrator of the National Highway Traffic Safety 

Administrator, retained by the ATV industry, also endorsed the settlement 

calling the settlement "an unprecedented effort to resolve a very complicated and 

an emotional safety problem...."472

The settlement was denounced by, among others, consumer groups and 

several prominent present and former public officials.473 At other times, these 

would be obvious allies of the agency. In disappointing them, the agency cut 

itself off from its usual political supporters. Congressman James Florio (D-NJ), 

whose Subcommittee had looked into ATVs regularly since 1985, wrote in a letter 

to The New York Times that the settlement was filled with "loopholes and 

inadequacies."44

The views of industry and consumer advocates were in some measure 

predictable, yet even within the Republican Party, the settlement occasioned 

some unhappiness. Senator Alphonse D'Amato (R-NY), for example, took the 

unusual step of filing an amicus brief to block the court's approval of the 

settlement. He was unsuccessful. In testimony before a House Committee, he 

charged, "This settlement is a bigger giveaway that the publisher's clearinghouse 

sweepstakes."473

At the time of the settlement, members of the Democratic Party controlled 

both houses of the Congress. They may well have passed legislation banning all- 

terrain vehicles as they subsequently did with lawn darts. At least by itself, a 

partisan account of the ATV settlement fares poorly. In substantial measure, the 

terms embodied or eventually incorporated into the consent decree were the 

products of industry adjustments to adverse publicity. Where the industry could 

not re-design its product to meet a technical objection, that element of design is
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conspicuously absent from the product standards and the final decree. Of 

course, the effect of a threatened lawsuit — it must be conceded — probably had 

an important impact in bringing matters to a head and forcing a settlement Yet 

the adjustments of the ATV industry in the products sold, the advertising issued, 

the industry assistance to driver training, and to various other aspects of 

standards are undeniable.

Tris-treated children's pajamas. Children's pajamas treated with the flame 

retardant Tris were effectively banned by a series of CPSC actions beginning in 

1977, but the agency was unable to sustain a regulation articulating this ban. The 

effective actions included issuance of an interpretative rule, modification of the 

published rule to change industry-wide loss sharing and enforcement cases 

brought throughout the country. They commenced more than a year after 

claims about the carcinogenitv of Tris were first made, and they continued until 

Tris-treated pajamas were gone from the market. Chapters Two and Four 

reviewed the extensive media coverage given to Tris and the responses of 

chemical, textile and apparel manufacturers to that coverage.

The so-called ban on the sale of children's pajamas treated with Tris began 

on April 7,1977. Although the agency's press release called identified the agency 

action as a ban,476 this "ban" was not promulgated by any new administrative 

rule. Instead, the CPSC announced its "interpretation" of the Federal Hazardous 

Substances Act Section 2(q)(l)(A) of that Act, the agency said, already precluded 

use of the chemical in children's pajamas.4"

The manner of bringing about a ban had been briefed for the Commission 

by its counsel.478 The agency had legal authority to implement a ban in one of 

two ways: by rulemaking or by litigation. The commissioners were warned that 

rulemaking would take months or years. It required notice in the Federal

198

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

Register, period for participation of some sort, further commission decisions, and 

possibly appeals through the court system. Using rulemaking, the Tris-soaked 

pajamas giving rise to concern would have remained in the stream of commerce 

until the process, including appeals, was complete.

Two statutes authorized the agency to adopt a rule: the Federal 

Hazardous Substances Act (FHSA) and the Consumer Product Safety Act 

(CPSA).479 Under either statute, a rule would be subject to exacting scrutiny by a 

reviewing court.480 It seem far from clear, however, that a court would have 

found a rule— in 1977 —banning use of Tris to be supported by adequate 

grounds. At the time, courts were inclined to strike down rules about 

carcinogens as not being supported by substantial evidence even where the 

evidence of effects on humans was far stronger than it was in the case of Tris.481 

Although the Commission prevailed in many of its injunctive actions against 

retailers — actions in which the agency claimed it could establish Tris-treated 

pajamas as hazardous to children — most of those actions were quickly settled.482

The Commission fared less well in actions with fabric manufacturers. It 

lost or suffered entry of a "consent judgment." Strictly speaking, the agency lost 

on procedural grounds, but as noted above, it would have had some difficulty in 

prevailing on the merits. On the other hand, if the publicity of CPSC's decision 

or deliberations were what was driving action on Tris, the precise legal form of 

the rule would seem immaterial — anything that publicized a ban would do.

By contrast with the legal difficulties associated with rulemaking, a 

litigation strategy offered immediate relief. Rulemaking offered no prospect for 

immediate removal of Tris-treated pajamas unless the Commissioners believed 

and could prove in court that Tris was an "immanent hazard."483 Such a case is 

hard to make when exposure to the chemical might not result in a cancer at all or,
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if so, only after twenty or thirty years. By interpreting FHSA to mean that Tris- 

treated pajamas were, by statute, already a "banned hazardous substance," the 

Commission took immediate action to remove Tris-treated clothing from the 

stream of commerce. But taking action, of course, required CPSC to convince a 

court that its interpretation of the statute, based on the evidence that it had 

collected about Tris, was correct.484

Besides stopping the sale of Tris-treated pajamas, declaring Tris-treated 

pajamas to be "a hazardous substance" had a second implication. The 

declaration triggered the automatic repurchase provisions of the FHSA. These 

provisions meant retailers would have to repurchase Tris-treated pajamas from 

any consumer that returned them. Manufacturers would have to repurchase 

garments from distributers and retailers.485

If the definition of "hazardous substance" were expanded to include a 

larger category of items, such as "fabric, yam or fiber" that contains Tris, the 

repurchase obligations correspondingly grew. For not only completed pajamas 

would have been covered but also pajamas in the process of being made. But as 

CPSC Chairman Byington later explained at an oversight hearing, the FHSA had 

never been applied to manufacturers other than the manufacturers of the final 

good. No one knew if courts would allow the returns and refunding to continue 

up the chain to fabric manufacturers, yam spinners and chemical manufacturers. 

In testifying about what the Commission did, Chairman Byington explained that 

CPSC opted for the conservative course: use its unquestioned jurisdiction to get 

the finished goods off the shelves.486 Using this strategy, the Commission 

anticipated it would avoid lengthy proceedings over the legality of its initial ban. 

Notwithstanding these hopes, the Commission's ambitions on the ban were 

thwarted in the courts.
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As its counsel predicted it would be, the FHSA interpretation was both 

challenged in court and was "viewed in an extremely critical way" because of 

"the absence of any rulemaking proceeding in which the Commission considered 

the views of interested persons before declaring sleepwear to be hazardous." For 

while the statutory definition of "toxic" did not exclude carcinogens, "the 

statutory framework does not seem appropriate unless the toxicity is easily 

discemable" — doubtful cases should be resolved by rulemaking.487

The most significant questions about the prudence of the litigation 

strategy came to light in the case of Spring M ills v. CPSC et al. This case is 

noteworthy for three things: the confusion that it engendered in the textile and 

apparel industries, its inability to halt the Commission's enforcement policy, and 

its sharp criticism of Commission concerns with publicity and public opinion.

The case holds that the CPSC violated the due process rights of Spring Mills 

when CPSC issued a substantive regulation under the guise of issuing an 

interpretative regulation and, hence, the "TRIS bans and amendments thereto" 

were by this case declared "null and void."488

Spring Mills, filed in a South Carolina federal district court, engendered 

confusion because it appeared to contradict an earlier decision made on the Tris 

ban in a Washington, D.C. federal court, American Apparel Manufacturers 

Association v. C PSC f 9 In AAMA, the Court ordered the CPSC to extend its ban. 

More specifically, AAMA asked the Court, not to void the ban, but to extend the 

ban from children's Tris treated pajamas to Tris-treated fabric intended for use in 

such pajamas. This extension would allow its members to avoid the entire 

economic burden of paying for the ban on Tris-treated pajamas.490 After in effect, 

interpleading the American Textile Manufacturers Institute (ATMI)491, Judge 

Hart of the District Court in the District of Columbia then held that CPSC "acted
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arbitrarily and capriciously in too narrowly defining the 'banned hazardous 

substances' in its April 8,1977 ban .. ."492

By adding these new products to the ban, Judge Hart effectively ordered 

all fabric manufacturers, nationwide, to refund the cost of fabric to apparel 

manufacturers — a point immediately reported in the trade press.493 In a sense, 

Judge Hart attempted to provide by decree a commercially reasonable way of 

distributing the losses associated with use of Tris. The industries themselves, 

had not done this.

CPSC promptly amended its earlier promulgated interpretation setting 

out at length the Order of Court in the Federal Register.494 The record is unclear 

and disputed as to whether the Commission had originally wished to extend the 

ban beyond apparel manufacturers in the first instance. Possibly, a majority of 

commissioners were willing to do so only after Judge Hart's suggestion that such 

an extension would be lawful.

The decision of Judge Hart was promptly appealed to the United States 

Court of Appeals for the District of Columbia, and that Court stayed both the 

Court's order and the May 5 interpretative regulation adopting it. Upon 

representation that the Commission would extend the ban by its own authority 

rather than pursuant to Court order, the Court of Appeals on May 19 dissolved 

the stay and vacated the order of the District Court.493

On May 24, CPSC was again sued and enjoined from enforcing its 

interpretation of the FHSA, by the Court in Spring Hills. Thereafter, on June 1, 

after CPSC issued, as it had promised, a new interpretative regulation adding to 

the previous interpretation of banned hazardous substances all unwashed, Tris- 

treated "fabric, yam or fiber" and the chemical Tris when it was intended for use 

in such fabrics.496 Meanwhile, the Spring Hills case continued.
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The final decision, entered on June 23, was a scathing assessment of CPSC. 

Judge Chapman called the Tris rulemaking and the Commission's actions in a 

related case, "classic examples of the arrogance of the bureaucracy and the abuse 

of power,"497 but more interesting for attention here are the court's findings 

about the importance of publicity.

The Court found an April 4,1977, meeting closed to the public — a 

meeting in which Commissioner Franklin expressed her sense of unfairness 

about the allocation of cost issues — pivotal to the Commission's decision. At 

this meeting, the Commission met with two of its lawyers and four of its public 

affairs staff, and the Judge observed, "This ratio of lawyers to public relations 

people, together with the transcript of such meeting, convince this Court that the 

Commission was more concerned with its image than with the legal basis of its 

action."498 Later in his opinion, Judge Chapman found noteworthy "the 

continuous press releases of CPSC to explain [its ban]."499

Judge Chapman not only found Commission concern with publicity 

damning in determining the legality of its actions, he also found it noteworthy as 

he handled the case. In dismissing charges widely reported in the newspaper 

that he had a conflict of interest because of family ties to the textile business, 

Chapman said that the way that those charges were raised "is 'typical of the way 

this case has been handled since the very beginning. Try it in the newspaper, try 

it on television, try it everywhere except the courtroom."500

The important point is that the publicity about Tris-treated children's 

pajamas and their ban was doing a good deal of the work in getting Tris-treated 

pajamas from the shelves. After losing in the District Court — and while an 

appeal was still pending — CPSC settled the case on terms favorable to fabric 

manufacturers. In particular, CPSC agreed to drop its appeal of the injunction
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entered against it — an injunction that included provisions restraining CPSC from 

"bringing any action against Spring Mills or its customers for future refusal to 

repurchase Tris-treated products made or sold by the company."501 Moreover, in 

a contemporaneous action, CPSC "consented to a dismissal of its suit" against 

other seven other manufacturers, including Burlington Industries and J.P. 

Stevens, so long as the Commission was not "prevented from filing future 

actions to restrain the sale of Tris products directly to consumers."502

CPSC found allies in many courts willing to enforce the ban on selling 

Tris-treated children's pajamas. In 1977, it brought actions against Woolworths, 

Zayre, Macys, E.B. Mott and Federated Department Stores. On the other hand, at 

least one court refused to enforce the Tris ban because the evidence was 

insufficient to establish that Tris was hazardous to humans,503 and another court 

refused to apply the re-purchase remedies of the FHSA noting that CPSC did not 

perfect its regulation of the matter.504 More than two years later, in opposing a 

bill to assist fabric manufacturers who had produced Tris-treated fabrics, the 

Assistant Attorney General wrote that the effect of CPSC's ban on repurchase 

requirements was still uncertain. He said, "[I]t is unclear whether textile 

suppliers who sold TRIS impregnated fabrics to the [apparel] manufacturers 

were obligated to repurchase the goods.. .,,5<b

Critics of CPSC saw its actions on Tris as an exemplar of regulatory 

disaster. Days before the agency voted to ban Tris, a House Government 

Operations subcommittee called a hearing to oversee CPSC's work.

Complaining about the delay in action, the subcommittee chair asked, "How do 

the 20 million mothers [of children wearing Tris-treated pajamas] get to know 

there is a problem here?" He added, "There is no way in our society that 

anybody protected their interests."506
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For several years after its attempted ban, CPSC appeared before Congress 

to hear complaints about its handling of the Tris controversy. Almost as soon as 

it had banned Tris, the agency endured criticism for the manner in which it had 

acted. In 1978, Congress passed an indemnity bill for firms harmed by the 

agency's handling of Tris. President Carter, a consumer advocate and facing an 

already bursting budget, vetoed it.507 Still later, critics called into question the 

sufficiency of the basis on which CPSC had acted.308 During the Reagan 

Administration, an indemnity law was finally passed.309

The ironic aspect of the Tris ban is described in Chapter Four. Tris was 

well on its way out of use by the time that the EDF filed its second petition, the 

one seeking to have Tris banned. The problem in imposing the regulation was 

deciding what to do about pajamas already sold, stock on hand, and work in 

process. Here, there were no industry standards to follow—only the law of 

contract. Eventually, the indemnity act dealt with some of these losses.

The irony in efforts to regulate Tris-treated pajamas should not be lost. 

Government work to develop a regulation on Tris generated publicity that drove 

these pajamas from the market. Private responses to publicity removed this 

product even though no final regulation on the matter withstood legal scrutiny. 

This case certainly supports claims about the strong need of interest group 

adjustments to be incorporated into formal regulations.310

Drawstrings. In this case, the only government action was convening 

preliminary meetings by industry and announcing its role in pressuring the 

industry to take "voluntary" action. Here, private standards satisfied the agency 

objective, and there was no proposal for a new regulation.

In all five of the cases in this section — the two commuter rules, the ATV 

consent decree, the Tris-treated children's pajama ban and the proceedings on
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drawstrings in children's garments — the industry adjusted its products or 

services to meet real or expected concerns apparent in public opinion. The 

industry adjustments came in advance — sometimes well in advance — of a final 

government regulatory action. Moreover, because the regulatory action in many 

respects was made to conform to prevailing industry practices, a claim that 

industries were only anticipating government action appears to be untenable. 

Some attention to cases where industry was unwilling or unable to adjust its 

standards and conduct in the face of public opinion is now in order.

Cases of Less Extensive Industry Response to Public Opinion

This section considers two cases involving aviation security — the federal 

air marshal emergency rule and the rule requiring thermal neutron activation 

explosives defectors — the FAA's regulation by objective proposal, and the 

CPSC's rulemaking on lawn darts. In these cases, organized interests made very 

little in the way of substantial adjustments responsive to public opinion. In two 

cases, the major part of the change involved changes in government operations 

with little impact on private operations. A third case involved a complete 

termination of private operations, and the final case — which might have led to 

major changes in private operations — was withdrawn.

The Regulation by Objective Proposal. Regulation by Objective (RBO) was 

both a philosophy of regulation linked to the conservative tenor of the Reagan 

administration and the basis for a specific rule proposed by the FAA. Under 

RBO, the FAA would replace its "traditional 'how to' regulations with the safety 

objectives they are intended to achieve."311

The impetus for the proposal came from two directions. First, President 

Reagan issued Executive Order 12291. This order was part of a much broader
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administration commitment to ease the regulatory burden on business.312 This 

new rule, FAA stated, would allow affected operators "to seek more effective 

and efficient methods of complying with safety objectives."313 Although the 

NPRM explicitly links this proposal to EO12291,314 the Administrator, the 

Associate Administrator and several lower level FAA officials all emphatically 

denied any White House or Department of Transportation influence in 

undertaking this rule change. Instead, they suggested RBO was the culmination 

of a long-term FAA goal: the consolidation of Parts 121 and 135.313

The FAA traced inefficiencies in the extant regulations governing air 

carriers by noting their peculiar historical development. Because economic 

deregulation or technological change had undone much of the earlier basis for 

these distinctions and because the "time consuming" process of revising the 

FARs made regulation of specific types of operators and operations "increasingly 

difficult," FAA proposed this alternative system of regulation.316

More specifically, FAA would replace the rules of general applicability for 

trunk carriers (Part 121) and the rules governing other types of for-hire aviation, 

including commuters (Part 135) and substitute a new regulation that contained 

only broad safety objectives (Part 120). Each operator would then receive 

operating documents identifying the particular safety objectives that would 

apply to its operations as well as the FAA-approved specific methods and 

operational specifications that the operator would have to achieve to be in 

compliance with the regulations. In essence, the method would give each 

operator its own version of FAR 121 or 135. At the outset, the regulation would 

be the same as the existing FARs, but over time, the FAA reasoned, there would 

be variation among different carriers as each carrier adapted its operating
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documents by suggesting and then validating to the satisfaction of the FAA, new 

methods of meeting its specified safety objectives.31'

The reception of the proposal among interests involved in air 

transportation was almost uniformly negative. A few commentators suggested 

that entire process might be illegal and, in any case, saw the flexibility in the 

proposed system as inviting not only FAA responsiveness but also FAA 

arbitrariness. More serious criticism was leveled at the rationale for the entire 

rulemaking enterprise. The FAA already had a process for granting exemptions 

from the FARs, and no one from FAA (or anyone else) could think of an example 

where an airline "was impeded in developing innovative methods of achieving 

safety."518

Pilot, flight attendant, dispatcher, machinist and air traffic control unions 

all opposed or had grave concerns319 about RBO, and even the airlines, which 

were to receive the benefits of this new regulatory scheme, opposed it. Not a 

single member of the 140 member RAA, which represented regional and 

commuter carriers, the most innovative and fastest growing sector of the 

industry — who presumably had the most to gain from this regulatory change — 

supported the proposal.320 Neither did the more established trunk carriers. At a 

meeting of the major carrier trade group, the Air Transport Association, with 

FAA, after discussing the proposed rule at some length, one airline executive 

bluntly asked, "[HJow come we don't understand how this is good for us."321

The benefits of the change were unclear. At the least, airlines might have 

to re-write their manuals — again, and there were prospects for new changes 

over time. The pilots and other labor groups feared that their members might 

not be able to assert the FARs as a basis for refusals to undertake what were, in
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the opinion of their membership, unsafe practices. More than on commentator 

opined, "If it ain't broke; don't fix it!"322

Although there was some tepid support from state-level regulators,323 the 

criticism of the other federal agency concerned with aviation safety, NTSB, was 

withering. The Chairman of NTSB challenged the basic rationale for the rule 

writing, "It is not at all clear that innovation is being seriously impeded under 

the current regulatory system," and then condemned the proposal by adding, 

"the potential for serious degradation of safety under the RBO concept that has 

been articulated thus far is, in the Board's view, substantial."324

The record does not reflect extended consideration of public opinion on 

this matter — not even after the fact. ACAP, a public interest group connected to 

Ralph Nader tried to broaden the controversy by suggesting that the proposed 

rule would "do to air safety what James Watt and Anne Gorsuch are doing to the 

environment..., "525 but that reference is hardly a careful analysis of public 

opinion. Thus, this case embodies the most modest of all industry responses to 

public opinion — no response at all. Industry did not have to adjust its 

procedures to meet public opinion or prevail in this matter. The case concluded 

by withdraw of the rulemaking proposal.326 This outcome makes little sense in 

classic pluralist terms for it seems that the airlines were well-positioned for a 

favorable change.

By contrast, air carrier and other aviation community positions on the rule 

make a great deal of sense if accepted rules— as implemented through air carrier 

manuals and procedures— do have informational value. The outcome also 

makes sense if government is unable to draft, as Breyer argues, sensible rules 

without significant industry assistance. Finally, it makes sense if the interest in
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government regulation stems from wishes to assure the legitimacy of the private 

rules and quell official critics.

The government's withdrawal of the proposal to regulate by objective is 

susceptible to multiple interpretations. As noted, the withdraw might have 

signaled the value the industry placed in having their established rules and 

procedures respected. Alternatively, the withdraw may have been part and 

parcel of a broader, Reagan Administration abandonment of its regulatory 

reform agenda.327 Finally, although the media was relatively quiescent on the 

matter of aviation safety at the time of this proposal,328 the rhetoric in at least 

some of the comments suggests the proposal contained at least the seeds for 

mobilization of the public about aviation safety. Still, the case is one where the 

government response follows the response of an industry with conduct usually 

attentive to public opinion.

The Federal Sfcymarshals Eniergena/ Rule. The bloody hijacking of a TWA 

Flight 847 and related murder of an on-board Navy diver is discussed briefly in 

Chapter Two. In response to the hijacking,329 President Reagan directed the 

Secretary of Transportation, "to explore an expansion of our armed marshal 

program aboard international flights.. ."53°

In the aviation community, sky marshals had the reputation of being 

young, immature, minimally trained and a recurrent cause of "false arrests, 

frightened passengers, and fearful air crews."331 The Air Line Pilots Association 

(ALPA) warned, "There is no such thing as a friendly gun on board an airplane." 

A spokesman added, "A sky marshal is no good. We need sky marshals like a 

fish needs a bicycle, because on an airplane, once that door is sealed and closed, 

there is no where else to go. That is not a place to have a gunfight ',532
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At the same hearing, the Chief of the FAA Civil Aviation Security 

Program emphasized that the "sky marshal" program had evolved into the "air 

marshal" program, but he emphasized that even the air marshal program "was 

not by itself the solution" for deterring terrorist acts against civil aviation — a 

more comprehensive approach was needed. Instead, he referred to the 

passenger screening system, as "the cornerstone" of the Civil Aviation Security 

Program. Although he saw some value in having a cadre of air marshals, the 

value of an extensive program, its size and philosophy were things that he 

declined to discuss on the public record.533

Secretary Elizabeth Dole explored the matter very quickly, and directed 

the FAA to expand the program "to the extent necessary to ensure safety aboard 

U.S. air carriers traveling in all threatened areas."334 In an emergency rule that 

required airlines to carry Federal A ir Marshals and to seat them when and where 

they requested, the FAA acknowledged the opposition of air carriers to the 

program. After carefully differentiating "air marshals" from "sky marshals," the 

notice of the rule observed that "Some air carriers have denied seating to 

marshals.. ."535

Even after the rule was issued, the Air Transport Association agreed with 

the pilots: "[A]s a general rule, we do not like to see guns on board an aircraft." 

Besides the obvious dangers of a gun fight in close quarters, both the pilots and 

the airlines were concerned about stray bullets' damaging the aircraft and so 

causing a crash.336

After the rule was issued, there were very few comments submitted. 

Unions of flight attendants and flight engineers53' each stated objections similar 

to those raised by the airline pilots at the Congressional hearings where the air 

marshal proposal arose. However, the pilots changed direction. ALPA wrote
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that it "concurs with this amendment," and it reiterated its support for the air 

marshal program "since its inception."338

ALPA's apparent change seems due to new ,or perhaps, only renewed 

influence over the air marshal program. In July, it sent a bulletin to its members 

differentiating "air marshals" from "sky marshals" and noting that air marshals 

are thoroughly trained aviation security specialists.339 Moreover, for air 

marshals, the mission centers on a pre-flight briefing with the crew. The briefing 

comes with the recognition that "the captain is the final authority as to safety and 

all other matters pertaining to the flight."540

There is little doubt that high administration officers brought about a rule 

change, but claims of substantial policy change are more doubtful. The original 

sky marshal program had been discontinued in 1974, largely for ineffectiveness 

in preventing highjackings.541 The orientation of the air marshal program was 

significantly different from that of the sky marshal program. It emphasized 

ground-based security instead of riding shotgun. What remains, then, is a rule 

authorizing law enforcement officers to demand a seat—even if it means 

bumping a passenger. This is hardly a dramatic policy change, yet it was one of 

the key changes growing out of the TWA 847 hijacking. There was plenty of 

public support for a re-writing of the aviation security program. Accounts of 

policy change through elected officials would thus predict enormous change.

The actual, very minimal change highlights the importance of industry rules 

developed through experts and interest groups.

The Lawn Darts Rule. Lawn darts are foot-long, arrow-shaped throw-toys. 

They weigh about a half-pound and the efforts of David Snow to bring these toys 

to the attention of the media, the public and the government are outlined in
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Chapter Four. In this case, adverse publicity both drove the product from the 

market and led to a regulation banning the product

Under the Federal Hazardous Substances Act (FHSA), lawn darts were 

determined to be a "banned hazardous substance." They were exempted from 

the ban by regulation if they were sold with suitable warnings and in suitable 

places.5*2 Following its creation, CPSC took over administration of the FHSA and 

the entailed responsibility for regulation of lawn darts. From the time CPSC 

began operations regulation of this product had been a quiet area. Aside from a 

CPSC compliance study in 1984, this hazard received very little scrutiny until 

1987 when lawn darts merited two different articles Pediatric?43 and one dart 

killed, a seven-year old, Michelle Snow.

The plight of Mr. Snow's daughter and its value as a symbol of an 

administration unconcerned with safety regulation did much to move lawn darts 

on to the national agenda. During 1987 and 1988, besides increasing its 

enforcement of existing regulations, CPSC considered two regulatory proposals 

on lawn darts. One banned lawn darts entirely. The other tightened standards. 

This second proposal, worked out at a July, 1987, meeting between CPSC and 

industry representatives involved: tightening warnings, making product 

alteration more difficult, and stopping the sale of darts in combination with other 

products.544

At CPSC, staff was divided. Engineers, lawyers and program managers 

favored a ban; epidemiologists, economists, health scientists and public affairs 

specialists favored continued enforcement of the existing rules and working with 

industrv to develop suitable voluntary standards.543 In supporting a ban on the 

sale of lawn darts to adults (sales to children were in effect already prohibited), 

the chief compliance attorney observed that most of the injuries under the
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current regulation were to children, and he concluded, that "trying to limit lawn 

dart use to adults only simply has not worked." He added that the poor history 

of industry in complying with the existing regulations and CPSC's inability to 

enforce voluntary standards that an industry might agree to accept would not 

preclude children's use of lawn darts. Hence, the product is "too dangerous to be 

marketed," and his directorate supported a ban.546

In opposing a ban on lawn darts and supporting further development of 

industry standards, the epidemiology and economics directorates looked at the 

same facts somewhat differently. After reviewing investigation reports of lawn 

dart injuries that lacked complete information about the labels and place of 

purchase, giving due regard to the poor history of industry compliance with the 

existing 1970 standards, one epidemiology staffer observed, "we cannot conclude 

that the mandatory standards were ineffective.. Z'547 Moreover, in comparison 

with other outdoor games such as horseshoes, tetherball, or archery, injury costs 

associated with lawn darts were "not particularly high for children under 15." 

One staffer added, the data on comparative injury costs, "do not indicate to us 

that the overall risk associated with lawn darts is unreasonable."548

Three manufactures controlled over 85% of the market for lawn darts,549 

and with their trade group, the Sporting Goods Manufacturers Association, they 

met and proposed to develop a suitable voluntary standard for lawn darts.550 In 

March, 1988, the Commission directed the staff to develop a rule predicated on 

these standards and rejected a complete ban.

After the agency rejected the ban, Senator Pete Wilson (R-CA) introduced 

a bill calling for a ban on lawn darts. In a warning to conservatives, Columnist 

George Will reiterated a warning of one CPSC commissioner, Anne Graham, on 

lawn darts. She called the matter "catsup as a vegetable." The reference referred
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to the silly argument by some conservatives that catsup could count as a 

vegetable in school lunches. More to the point, Will warned that conservatives 

should avoid confirming the caricature of conservatives "as logic choppers. . .  

who can always gin up reasons why the government should not police the path 

of life."551

James Florio, a Congressman from New Jersey, who chaired the 

subcommittee overseeing the work of the CPSC replied to Will's editorial. Florio 

agreed " [I]t is folly to argue against government intervention in the case of lawn 

darts." After noting that Will's main point was admonishing "fellow 

conservatives against taking positions so contrary to logic as to promote a 

caricature of them," Florio complains that Will has missed the larger point about 

lawn darts: they are but one example of larger problems at the product safety 

commission.”2

The airing of a poignant "60 Minutes" segment on the dangers of lawn 

darts prodded the House into action. Two days after the segment was shown, 

Deborah Dingell, wife of House Energy and Commerce Committee chairman 

John Dingell, called Mr. Snow and said, she was "very affected by the piece and 

was going to throw her all into this."353

By the end of the week, both the House and Senate had passed a law 

requiring CPSC to amend its lawn dart regulations by lop-sided votes, exactly 

one week before the Commission was scheduled to vote on the proposed ban of 

lawn darts. In the House, the measure appeared under a suspension of the rules. 

Representative Dingell quickly urged passage. He brushed aside potential 

objections by noting, "Lawn darts are not a major industry, not even a major part 

of the recreation industry." He explained, "By any measure, the benefits of 

banning lawn darts far outweighs (sic) the costs," and then added, "This issue
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should be decided by common sense and common decency, not abstract theory 

or ideology."55*

Although perhaps important to a few, no policy on lawn darts could ever 

be termed a high national priority. Even Congressman Florio, saw the matter as 

largely symptomatic of larger problems at CPSC. Still, the CPSC did adopt a ban 

on lawn darts, and after its effective date, lawn darts could not be legally sold.

As a practical matter, manufacturers had been unable to sell the darts for 

sometime before the ban. As noted in Chapter Four, the adverse publicity had 

killed the product well in advance of governmental regulation.

Just as with all-terrain vehicles, before regulatory action, there were efforts 

to set voluntary standards by manufacturers. Those efforts did not ultimately 

shape the terms of the final regulation. To be sure, the industry almost 

prevailed. But for the media attention following the agency decision to try 

standard-setting, the new regulation on lawn darts would probably have 

embraced newly developed industry standards. Nevertheless, the decision to 

ban lawn darts in the presence of industry standards, contradicts the general 

pattern argued for in this and the prior chapter.

Perhaps three reasons account for this outcome. First, the industry had a 

poor history of compliance with what prior standards did exist: the federal 

regulations. This finding casts some doubt on whether, in fact, there really was 

an accepted industry standard. Second, by comparison with the other cases in 

this dissertation, no regulations on lawn darts could be imagined as technically 

intricate in any important sense. After all, this product is a throw toy. Finally, as 

compared with other cases in this study, lawn darts are not a very important 

product. Because of the media attention given the matter —and probably the 

likely public opinion development if the issue had remained salient for very
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long— the issue had some electoral appeal. On the other hand, banning the 

product had almost no electoral risks. For no firm did lawn darts generate as 

much as three percent of revenues,333 and, as one manufacturer frankly conceded, 

"The world won't end without lawn darts."556

The Explosive Detection Systems Rule. Recent policy on airline detection of 

explosives is commonly linked to the December, 1988, destruction of Pan Am 

Flight 103 over Lockerbie, Scotland. Without question, the bombing precipitated 

a series of actions by the Reagan and Bush administrations, by the Congress and 

by the FAA. Well before this bombing, however, the media, the public, Congress 

and the FAA had been paying attention to the threat of aircraft sabotage. As 

Figure 2-6 shows, even before the Lockerbie bombing, media attention to 

aviation security was already at very high levels. As noted in Chapter 

Three, surveys about aviation security are somewhat irregularly timed.

Moreover, surveyed opinion on the matter is somewhat volatile, but even a 

review of less than ideal data may put the state of public opinion in perspective. 

Between January, 1978, and April, 1986, for example, the proportion of the public 

believing that airport security screening was "very effective" declined from 54% 

to 15%. The proportion believing it was "hardly effective at all" roughly 

tripled.337

In August, 1988, the GAO issued a report noting "public and 

congressional interest in aviation security had increased,"558 although this report 

dealt with the lapses in security at airport access points. The report did not 

address explosives detection. Congressional interest in aviation security was not 

new: Congress had held 27 hearings involving aviation security since the TWA 

847 hijacking in 1985.339 Moreover, the August, 1988, report followed a half
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dozen earlier General Accounting Office reports written on aviation security 

since 1985.560

Before the Lockerbie bombing, the FAA announced the award of contract 

for five thermal neutron activation (TNA) explosives detection systems (EDS).561 

The TNA explosives detectors carry checked baggage into a chamber where a 

neutron cloud, emitted from a radioactive source, "interacts with the contents of 

the luggage." The irradiated luggage emits gamma rays — that the detector then 

analyzes for the "characteristic signatures" of explosives.562 The announcement 

and this research came as no surprise. At least since 1986, aviation trade journals 

made reference to research on explosives "sniffers" and a new explosives 

detection technology, thermal neutron activation.563

Shortly after the Lockerbie bombing, the FAA announced new security 

measures — including a controversial new rule on limiting access at airports and 

more importantly for discussion here, accelerated its purchase of TNA 

machines.564 At hearings on aviation security in March, 1989, the FAA touted 

these moves. Monty Belger, an FAA Assistant Administrator called the TNA 

detectors "a remarkable system," resulting from three years of FAA-directed 

research. He said, the system "shows great promise," and experience shows that 

it can "screen baggage with a high success rate (95%) and a low false alarm rate 

(4%)." Belger added, "the high success rate was attained finding minimal 

quantities of explosives, and would be higher with larger amounts of explosive 

material."565

At these hearings, the aviation community seconded the FAA's 

accelerated activity on the development of thermal neutron activation explosive 

detectors. Trade associations of airlines,566 flight attendants,567 pilots568 and 

airports309 all testified approvingly of the FAA's action. By the end of June,
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Congress had adopted, and the President had signed, legislation requiring the 

installation and use of this new technology "as . . .  necessary to ensure the safety 

of air commerce."570

At the hearing, the FAA had indicated no needs for further legislation,371 

but the new legislation required changes significandy more extensive than what 

industry had considered. In the first week of July, the FAA circulated a request 

for comments on three alternative proposed rules. These alternatives would 

have required installation of either 1250,400 or 270 TNA explosive detectors at 

U.S. and foreign airports.372 The major airline trade group, the Air Transport 

Association (ATA), at the March hearings, had complained about the cost of 

TNA systems. It had suggested concentrating a few machines at airports having 

a high level of threat. When asked about the cost of installing the machines at all 

U.S. airports, the trade group estimated a figure of around a billion dollars.373

Conceding that a billion dollars was "real money," one committee 

member brushed the AT A cost objections aside and implied the government 

should fund these safety devices. Ultimately, plans for government financing of 

TNA explosive detection systems from the aviation trust fund died in a Senate 

committee pending the report of the Lockerbie Commission.3 4

As matters were underway, Congressman Sherwood Boehlert (R-NY) of 

the House Aviation Subcommittee complained that the airline trade group 

should be helping the committee more in unlocking the money in the aviation 

trust fund. After noting the success of the bank lobby in blocking the automatic 

interest deduction withholding, Congressman Boehlert asked, "Why can't you 

collectively get cards and letters and petitions in airports and get people to 

convince those not on this committee — we are already convinced; we are
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believers — that we have billions of dollars sitting idle in a trust fund that should 

be used to prevent future PanAm 103s?"575

Although the FAA proposal made reference both to the Act of Congress 

seemingly requiring adoption of the rule, as well as the statements of Secretary 

Skinner,376 the proposal was widely criticized. Unsurprisingly, manufacturers of 

alternatives to TNA commented on the short comings of the TNA.377 Unions, 

ever watchful of the safety of their members, supported the adoption of TNA 

although the pilots union called for exploration on financing this technology.378 

The most sharply critical comments came from the most directly affected: 

airports and airlines.

Airports called the Notice of Proposed Rulemaking a "deeply flawed 

proposal," one imposing constraints on air travel "far out of proportion to the 

hoped-for gain in security."579 Besides pointing to possible operational 

problems, one airport charged that "the FAA is 'shooting from the hip'" with "'a 

shot"' that would "be very expensive to the airlines."580

One airline noted that the TNA explosive detection technology would not 

have been sensitive enough to prevent the Pan Am explosion.581 Regional and 

charter carriers sought to exclude any inconvenience or cost associated with the 

rule from their operations.382 The Air Transport Association, representative of 

major trunk, domestic and international carriers, concentrated on more general 

difficulties with the proposal. It reminded the agency of its support for research 

into explosive detection systems and raised questions about the operational 

performance of the equipment as well as concerns about its cost. Moreover, since 

the carrier is only a "surrogate" for the "real target" of terrorist operations—the 

government— the ATA argued the government should pay for the cost of 

explosives detection. ATA concluded "unhappily" by suggesting "that the
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objective. . .  has shifted from the development of an effective detection device. . .  

to responding to a public perception that immediate deployment of any available 

device. . .  is required."583

Besides repeating the objections raised by other commentators, Cardiss 

Collins (D-IL), Chair of the House Government Operations Transportation 

Subcommittee, charged that the rule would provide "a false sense of security to 

the flying public." She noted that the tests of TNA had been "stacked in TNA's 

favor." She added that the proposed rule, "appears to be based more on its 

[FAA's] rush to assure Congress and the public that it has responded to the Pan 

Am disaster than on a well thought out approach to explosives detection."584

Of course, adoption of a rule was required by law. Notwithstanding the 

objections, although with some modification, the FAA adopted the TNA rule in 

September, 1989,585 nine months after the Lockerbie bombing and two months 

after the rule was proposed. By the end of the next year, the rule had been 

reviewed by a presidential commission586 and effectively repealed by statute.58'

At hearings before Congress shortly after adoption of the FAA rule, the 

testimony of aviation interest groups and security experts was sharply critical of 

the FAA. While acknowledging that TNA was a useful contribution to aviation 

security, a former FAA civil aviation security chief complained about 

"obfuscation of the issues" on the current security system, said TNA "is wrongly 

being put forward as a cure to the ills of the civil aviation security system," and 

charged that "TNA hyperbole to quiet fears of the public ill-serves the best 

interests of the passenger.. Z'588

Airport trade groups also complained about the new rule. When asked 

what was wrong with the new rule, an airport director testified:
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Well, it weighs 10 tons and takes up ramp 
space of about 19 by 40 feet. It is slow, has about a 5% 
false alarm rate, as tested. Now, with the smaller 
amounts of explosives used by terrorists, the errors 
could go up to as high as 15 percent, or even greater, 
and the machine has too small an aperture for 
oversized bags.

It requires special training, special nuclear 
licences, and no otner country at this time has 
approved it, and several are developing alternatives 
to it.

It will cost a great deal to operate and support, 
including significant costs to modify access control 
procedures to accommodate the increase in ramp 
activity required by the screening of 100% of all 
international baggage.

And Iasdy, it will create delays and/or early 
check-in requirements of 3 hours or more for 
international flights.589

Later, that estimate of delay was extended to five or six hours when 100% 

of the baggage was screened at, for example, New York's John F. Kennedy 

Airport. 590

This testimony came as the FAA was expecting a report on explosives 

detection technology from the National Academy of Science.391 The 1989 

Lockerbie Commission, more formally known as the President's Commission on 

Aviation Security and Terrorism, was quite critical of the FAA's management of 

explosives detection technologies. Commenting that the FAA had not done any 

testing or computational modeling of the explosives necessary to damage an 

aircraft, the Commission concluded, "[Wjithout first knowing what it needed to 

guard against, the FAA launched a multi-million dollar development program.. 

." It added that the specifications adopted had "doubtful utility" since terrorists 

had been using plastic explosives lighter than those that FAA specifications 

required explosive detectors to detect.392
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Even worse, the TNA EDSs approved by the FAA were never subjected to 

"scientific testing" at an airport. The TNA machine in use at JFK had been tested 

by "strapping simulated explosives onto the outside of suitcase," but the 

Commission conducted the first tests of the machine at an airport using "actual 

explosive materials." Calibrated according to FAA specifications, the TNA in use 

failed in two of ten passes. At more sensitive levels, the TNA produced an 

unacceptable rate of false alarms.393

To summarize, six months after the Lockerbie bombing, and hearings 

commenting favorably on thermal neutron activation technology, the initial 

statute directed the FAA to adopt an explosive detection system regulation.394 

The agency did so and projected 50 systems would be in place by the end of 1990 

and 150 in place by the end of 1991. But a new act, the Aviation Security 

Improvements Act of 1990, among other things, prohibited the FAA from 

requiring the purchase or deployment of an explosive detection system unless 

the FAA's Administrator certified the equipment capable of detecting explosives 

under realistic operating conditions.395 At that time, thermal neutron activation 

explosive detection systems were unable to meet this standard.396 Ultimately, the 

first device capable of detecting explosives under operational conditions used a 

wholly different technology, computerized axial tomography (CAT). These CAT 

scans rely on a technology similar to that used in medical imaging procedures.

Public opinion may well have driven elected officials and the FAA for a 

rule on TNA, and this rule, requiring more than a billion dollars to implement, 

has to be regarded as a major policy change. Yet this regulatory effort was 

halted, and that cessation was largely for operational reasons. The science was 

workable, but the technology was not able to meet the operational requirements 

of the air transportation industry. This failure might well have wrought
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considerable inconvenience on the public at large, and despite the pleas of 

political leaders, industry was unwilling to take steps to gamer more extensive 

political support to finance additional security measures.

There were significant changes in the FAA's management of aviation 

security following Lockerbie, but adoption of thermal neutron activation was not 

ultimately one of them. Although suggestions that governmental action may 

have nudged airlines to take a more proactive stance on aviation security may be 

in order, the effects of those actions are difficult to separate from the other 

sequellae of the Lockerbie bombing.

The grab bag of results in this section are somewhat difficult to group 

together. However, looking at the array of cases — with the trivial exception of 

lawn darts — it seems that regulatory agencies are unable to sustain a policy 

adjustment made in response to public opinion—when product and service 

providers are unable or unwilling to support the agency response. The 

concluding section adds the results of this section to those of the preceding one.

Conclusion

The chapter yields two key findings. First, when industry makes a 

substantial response to public opinion, in large measure, the government codifies 

the industry choices into regulations. Second, when government adoption of a 

regulation precedes industry adoption of related practices, the government 

regulation may be repealed or marginalized.

These findings are quite striking. They mean the decisive adaptations to 

public opinion come before regulatory agencies have adopted a new regulation. 

These findings challenge the central tenet of textbook, regulatory democracy.
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They do so because the chief response to public opinion is not mediated by 

efficacious, governmental regulation.

As noted in the introduction, the private responses to public opinion are 

far from the whole story. Yet even when change in policy takes place as 

suggested by the textbook account, that is, when a change in regulation precedes 

changes in industry practices, at least for the cases in this study, the regulation 

ends up marginalized. In one case, TNA, a regulation adopted despite 

difficulties in industry compliance, was repealed before its effective date. In 

other cases, lawn darts and skymarshals, directions from elected leaders did lead 

to the adoption of new regulations. Surely, however, these cases stand for only 

modest policy change. At the least, this chapter and the preceding one highlight 

the importance of considering responses to public opinion outside political 

channels.
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Chapter Six: Public Opinion Effects 
on Enforcement of Policy

Introduction

Thus far, the assessment of public opinion influence over policy has 

concentrated on the development of government regulations and private 

standards and practices. Some attention to other aspects of policy is due. As 

much of the earlier argument began with an analysis of media effects on the 

adoption of new regulations, so this chapter examines media effects on 

implementation of regulation. Specifically, it considers how mass media affects 

staffing decisions about aviation safety enforcement. Although this analysis 

highlights the role of media, it gives short shrift to other aspects of the argument 

presented before. On the other hand, by examining quantitative data over an 

extended period of time, this analysis allows for systematic, quantitative 

examination of effects on policy.

Mass media attention to an issue is widely taken to be a harbinger of 

policy change. The difficulty in figuring out why media attention foreshadows 

policy change is that the media both report on the plans and deeds of public 

officials and moves them to take action. This problem makes ascertaining the 

media effects difficult because researchers are unable to distinguish what 

happened because of media coverage from what would have happened regardless 

of media scrutiny.

One strategy for examining this media foreshadowing of policy change is 

using research from investigative journalism. As an explanation of policy
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change, the investigative model has two problems. First, as a theoretical 

explanation, it leaves out other obvious, non-governmental policymaking 

participants, such as interest groups or experts. Second, empirical research on 

investigative journalism considers only unusual cases. The task for this chapter 

is illustrating an alternative approach for understanding media influence on 

public policy.

A well-established literature on political control offers some insight on 

how to separate independently arising media effects from media coverage 

incidental to reporting on the works of public officials: Add media variables to 

the standard political control model. The expectation is that heightened media 

coverage should increase enforcement levels. As chapter two concluded, media 

coverage is itself not completely independent of political control, yet it retains 

some independence. Exploration of media effects on policy — holding political 

controls constant — merits some effort.

In many respects, aviation safety inspection is an ideal case for exploring 

the effects of media attention on public policy. Crashes, hijackings or bombings 

of commercial airliners can gamer a good deal of media attention, and they are 

all unambiguously unhappy occasions. A resulting public demand "to do 

something" to prevent a recurrence seems a fair surmise. At the same time, the 

one regulatory task most immediately under the control of government officials 

is enforcement of existing laws. Thus, a fair starting point for exploring media 

attention is looking how media attention affects the assignment of personnel to 

enforce aviation safety rules.

To summarize, this chapter proposes to examine the relationship between 

administrative staffing and media attention. To do so, it uses fiscal year staffing 

data of the U.S. Federal Aviation Administration from 1975 to 1996, a count of
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articles indexed in The Readers' Guide to Periodical Literature over the same period, 

and controls for institutional access to media, political control, and growth of the 

air transportation industry. But before that examination, some greater attention 

to the underlying theoretical accounts is now due.

Agenda Setting and the Investigative Model

Usually, the influence of the mass media is argued to rest in its influence 

over the systemic agenda of the government. The agenda, as John Kingdon 

conceived it, is "the list of subjects or problems to which government officials, 

and people outside of government closely associated with those officials, are 

paying serious attention at any given time."397 Agenda setting is moving items 

on and off that list.

As a general matter, views on whether media attention drives policy 

change or merely reflects official actions and intentions to bring about to make 

policy change are mixed. For many studies, the origins of the change may not 

matter. Thus, for example, Frank Baumgartner and Bryan Jones took an agnostic 

view.398 They argued without too much regard to the origins of media scrutiny, 

"Each time there is a surge of media interest in a given topic, we should expect a 

degree of policy change."399

Agenda setting has its own extensive literature, and in that body of work, 

the role of the mass media has come to play an important role although the 

dimensions of that role are uncertain. George Edwards and Dan Wood, for 

example, find the President, the Congress and the media influence each others 

agenda.600 Kingdon, at least according to media scholar, Timothy Cook, 

dismissed the media as having an important effect in agenda setting. For
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Kingdon, "[T]he media have very little independent effect upon agenda setting 

because they are largely passing along information from elsewhere."601

As chapter two reported, study after study has concluded that 

government sources dominate reporting in the mass media. Although conceding 

that the media largely stick to reports from authoritative sources," Cook argues 

the agenda is set by neither the exclusive action of the media in choosing stories 

nor that of "authoritative" sources whose actions and statements make the news. 

Both work together to produce newsworthy stories bringing matters to the 

public's attention.602

In an effort to isolate the effects of mass media attention on public policy, 

Fay Lomax Cook, Donna R. Leff, David Protess and others, over a series of 

articles, reported on the policy effect of investigative journalism.603 By studying 

the policy effects of exposes, their research strategy neatly solved the 

simultaneity problem inherent is asking whether the press leads officials to take 

action or officials lead the press to report their actions. Collaborating with a 

team of investigative reporters, these researchers were able to learn the contents 

of investigative reports before the reports were made public. To study the effects 

of the reports, they surveyed both elite and general public respondents before 

and after release of these news studies.

The theoretical framework for their analysis was the so<alled hypodermic 

model. They explain:

The classic "hypodermic model of muckraking 
journalism would suggest that (1) journalists work on 
an investigation surrounded by as much secrecy as 
they can muster, (2) the investigative report then 
appears in print or is aired on television, (3) the public 
is aroused dv publication of the expose and (4) 
pressures elected officials or relevant agency 
personnel to correct the problem disclosed, and (5)
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these decision makers respond to the public and work 
to change die relevant poucies."604

Using a variety of cases and research designs, Cook, Leff, Protess and their 

many co-authors persuasively cast doubt on the hypodermic's account of media- 

driven policy change. In particular, they attribute policy change not to the airing 

of journalistic investigations but instead to "the active collaboration between 

journalists and policymakers . . .  as stories are being investigated and before 

they are aired."605

These findings merit reflection for a couple of reasons. First, judging the 

extent of policy change is quite difficult. Even Cook, Leff, Protess et al. noted 

more symbolism than substance in the policy response of one case they 

studied.606 Indeed, savvy administrators can put new names on an old policy, 

shuffle responsibilities, and label the name change as a reform. This reform can 

obscure the evaluation of performance by emphasizing the connection or 

disconnection of past conduct or conditions to present policy implementation or 

performance. Only informed participants can tell if the policy change is more 

than a name change, and changes may take significant amounts of time to have 

any real effects. A series of fairly short term studies is poorly designed to detect 

longer term consequences of media attention.

Second, sophisticated participants will simultaneously adjust their 

behavior to meet and anticipate expectations communicated through the mass 

media. George Herbert Mead has likened this sort of simultaneous adjustment 

to the movement of players on a baseball field after a ball has been hit into 

play.607 Thus, news stories may change not only the views and conduct of 

government officials but also those of journalists, interest groups and other 

stakeholders. So, for example, if news reporting induces changes in the conduct
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of private stakeholders, government activity levels may not need to change for 

very real changes in the day to day operations of a regulated business to occur.

Usually, administrative policymaking depends on matters such as expert 

advice, interest group demands, partisan politics, and so on. Once responses of 

these many stakeholders to media attention are considered, the real policy 

response to media attention is not clear. These influences on policy are outside 

the simple hypodermic model, and this simultaneous adjustment process means 

there is not a necessary direct step from media coverage to policy change.

Thus, some exploratory analysis of cases where there is likely to be media 

interest, some industry concern with media attention, and some prospect for 

systematic analysis of government action holds some promise for a broader 

understanding of media effects on public policy. As suggested in the 

introduction, this paper considers the staffing of aviation safety inspection, but 

before turning to consider the design of the analysis, some attention to justifying 

the selection of aviation enforcement cases as objects for this study is in order.

Leverage Offered by Studying Aviation Policy

Aviation policy is an excellent case to study media effects on policy for 

four reasons. First, events such as plane crashes, aerial hijackings and bombings 

receive media attention disproportionate to the risk of harm to anyone. Second, 

the issue is one-sided. Almost no one is in favor of these tragedies. The 

prediction made by reference to the investigative model is quite clear: "get 

tough" on safety by hiring more inspectors. Third, both the industry and the 

regulatory agency profess sensitivity to media coverage. Finally, aviation 

staffing data are available for a long period of time, and the act of bringing hiring
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and inspector is comparable from one time to another. Each of these points 

merits a brief comment.

Media Interest. Without a doubt, few issues have the capacity to gamer 

media and public attention as that of aviation safety and security. As observed 

in chapter two, aviation deaths are relatively speaking, quite rare, yet they 

capture a disproportionate share of mass media attention. This exaggeration in 

aviation reporting makes aviation policy a good one for examining media effects 

on policy because the media coverage is so disconnected from events and 

activities underlying the related policy area.

A valence issue. Reporting on aviation safety and security is largely one

sided. Generally speaking, reports of airplane hijackings, on-board explosions, 

mid-air collisions and airliner crashes regard those events as catastrophic 

misfortunes. Reports of lax governmental regulation or airline desires to weaken 

safety or security rules standards are hardly more comforting. Even reports of 

heightened vigilance or improved future safety are not reassuring. (After all, 

why aren't they doing those things now! You mean they let me fly when it's not 

safe!) The prediction of the investigative model to do something by hiring more 

inspectors is unambiguous.

Purported Adverse Publicity Effects on Industry. Throughout the period of 

this study, there are several statements by government and industry officials on 

the harm caused the industry by adverse media attention. Broadly speaking, the 

concerns of the aviation industry and its regulators with adverse publicity was 

covered in chapter three. As one executive said, "Where would we be," he 

asked, "if the public seriously doubted that a big aluminum tube could fly across 

the continent at 600 miles an hour? If travelers ever lose confidence in the safety
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of air travel," he warned, "we might find ourselves back flying biplanes on mail 

routes!"608

As chapter four observed, more systematic studies by economists and 

others of the air transportation industry have suggested also adverse 

consequences for airlines following high levels of media scrutiny. However, on 

this point, the evidence is mixed. Nevertheless, the remarks of government 

regulators, industry representatives, and the study make an assertion that 

airlines care about media attention somewhat warranted.

Leverage Drawn From Empirical Research on Political Control

Thus far, this paper has laid out research on the model of investigative 

journalism and explained why examining media effects on enforcement of 

aviation safety and security policy presents a good case for analysis. For the 

study of media effects on public policy, examining the staffing of aviation safety 

inspection offers more than just the opportunity to consider more cases. A few 

words on the two ways in which these cases offer particular leverage for 

exploring media effects is in order.

Political Control. The most important modem explanation for bureaucratic 

activity centers on the so-called political control thesis. This body of work draws 

from literature on the economics of principals and agents. It makes the elected 

officers of the government, the President and Members of the Congress, 

"principals." Government agencies are "agents," and the statutes governing 

agencies are agency contracts. By extension of the median voter theorem, the 

Congressional subcommittees charged with overseeing the operations of a 

government agency are argued to control the operations of government 

agencies.609 This literature has been extensively cheered, reviewed and critiqued
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elsewhere. The importance of that literature for the analysis here is this: it offers 

a means of statistical control political inclinations of government officials. These 

controls work irrespective of mass media attention.

Articles exploring the effects of investigative journalism on policy cleverly 

control for the inclinations of public officials by examining dormant topics put on 

the public agenda by the mass media. These studies of investigative journalism 

only look where there is no apparent prior political interest in changing policy- 

In this study, that control comes in a different way, by adding media variables to 

standard political control models. By predicting — on balance — how politicians 

would act but for media coverage of aviation, the political control model offers 

an excellent benchmark from which to examine the effects of the media on 

aviation inspection staffing. This approach offers some prospect for a new 

understanding of media effects on public policy.

Obviously, for valence issues such as safety or security, media attention 

can be measured by counting the number of articles or news stories on a topic, 

but such a count leaves open the matter of official sources dominating coverage 

in the media. Because the production of news stories depends, at least in part, on 

the release of information from government sources, elected officials in control of 

the Administration, the Senate, the House of Representatives, or the committees 

of either body may manipulate the agenda, hold hearings or otherwise use their 

powers of office to create a public spectacle. Although elected officials may wish 

to control policy in accord with their ideological predispostions, they also wish to 

assist the production of news favorable to their electoral prospects. Quite apart 

from any ideological concerns, an out-of-power party in the Congress may 

advance its prospects by criticizing the Administration for real or imagined 

policy inadequacies. This argument is the same point made in the analysis of
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reporting contained in chapter two. So at least part of assessing media effects in 

examining the access of the opposition to institutional routines linked to media 

coverage. This aspect of control is largely unexplored in the traditional political 

control literature, but rough categories such as unified or divided government or 

unified or divided Congress may have serve the analytic purposes here.

Studying Implementation Decisions: Data and Methods

This section lays out a testing procedure, admittedly an imperfect one, for 

addressing the question laid out at the conclusion of the last section. Aviation 

safety inspections take place throughout the country; they involve thousands of 

people; and they involve highly technical matters. The only meaningful 

assessment of past inspections and enforcement practices—apart from reviewing 

anecdotal accounts or official rhetoric—is some sort of quantitative analysis.

The adequacy of the FAA's inspection and enforcement practices became 

a major issue at several points in the period covered by this study. The topic 

merited reports from the General Accounting Office;610 the Office of Technology 

Assessment;011 the Department of Transportation;012 a specially formed Aviation 

Safety Commission,013 and the National Academy of Sciences.014 Yet study of 

inspection practices over this extended time is not possible. As one GAO official 

explained, "FAA for a number of years didn't keep track of which airlines they 

inspected, or how frequently, or what they found when they inspected them." 

After an incredulous Senator asked to make sure he understood the testimony, 

the GAO official added, "Yes, that's right. They kept no record. So there is

nothing to go back to and look a t  "6l3

The FAA does, however, keep records of its enforcement actions and of 

the number of aviation safety inspectors that it employed. The number of
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enforcement actions brought in a particular period, other things being equal, is 

certainly one reasonable measure of how "tough" the enforcement policy is. The 

measure is far from perfect, and exploration of that data is a matter for another 

time.

In earlier chapters, the argument has been that public opinion and public 

policy are jointly produced as public officials "go public" with some safety issue 

or another. The decisive policy change takes place as interest groups and their 

members "voluntarily" change their behavior, and government officials codify 

those already made changes into public policy. An exact analogue for this 

process is not available for a study of government operations for two reasons. 

First, "going public" in this context is more than a critique of private interests; it 

involves a critique of whatever party is running the government. Second, only 

the government can modify its own operations. A voluntary change by private 

parties is limited in its effect of changing what the government does. At the very 

least, private parties need allies in the government to modify agency action.

Thus, the argument presented in the bulk of the dissertation cannot be 

tested here. However, as noted at the end of the prior section, one part is 

amenable to testing: the claims about the media as public opinion. Bureaucrats, 

interest groups, and their members, all report looking to mass media as an 

indicator of public opinion. As Chapter Three explains, the media is linked to 

the public opinion in two ways. First, the media shapes surveyed opinion. 

Second, interest groups, government officials and others make judgements about 

what the public is thinking based on what appears in the media.

Various regression techniques are available to assess the relationship 

between reporting on aviation safety and various indicators of FAA enforcement
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and inspection. This chapter uses ordinary least squares regression as modified 

by the Cochrane Orcutt procedure.

Table 6-1 describes the variables used in this analysis. It contains the 

name of the variable used here and its description or source. The measure of 

aviation inspection staffing is the change in the number of aviation safety 

inspectors employed by the agency at the end of the calender year. This count 

includes all aviation safety inspectors, that is, both inspectors assigned solely to 

air transportation matters as well as general aviation inspectors. In the FAA, 

general aviation inspectors are responsible for inspecting commuter air carriers. 

This year-end count varies quite a bit from month to month over the course of a 

year. For example, from the end of the fiscal year to the end of the calendar year, 

the number of inspectors changes in this study on average by close to 20%.oI°

The analysis uses several independent variables; most are quite 

conventional. Only a few merit much attention here. The count data described 

in the Appendix is used to measure media influence. Using the variables for 

each article described there, the article count data was re-coded and aggregated 

by year. The media variable measures the number of articles about non-military, 

aviation safety appearing in major news magazines. Because criticism of 

government practices has a dual role: critiquing both a practice and the 

governing party, controls for the political context of media stories on aviation 

safety were used. Thus, there is a variable to mark the presence of government 

divided between the President and the Congress; and the presence of divisions 

between the two houses of the Congress.

The work of the FAA is overseen in Congress by the House and Senate 

Aviation Subcommittees. For this project, then, it is necessary to identify the 

median voter on these two subcommittees. For this task as well as for other
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research on Congressional roll call voting, scholars have sought to establish a 

scale or dimension of analysis on which a median voter can be located. 

Substantively, this scale is understood as a measure of ideology or sometimes, 

the extent of government intervention in the national economy. Poole and 

Rosenthal, among others, offer good reasons for believing that there is more 

than one dimension to roll call voting, but even they concede a single primary 

dimension linked to party ideologies.617

Once a roll call measure is established, the scores of all committee 

members can be ranked to determine the subcommittee's median voter. As 

Groseclose, Levitt and Snyder have observed, a number of different measures are 

available. One widely used measure is the score assigned to Senators and 

Representatives by the interest group, Americans for Democratic Action. This 

group is interested in rating the members of Congress according to their 

liberalism. This measure is widely called the ADA Score. Groseclose, et al. argue 

that the terms of political debate change from year to year. They suggest making 

an adjustment to raw ADA scores to correct for annual "stretching and shifting" 

of the scales of liberalism. This correction makes for a constant underlying index 

of liberalism or conservativism.618

Results: Media Coverage and Size of the Inspection Force

Table 6-2 presents the results of Cochrane-Orcutt regression estimating 

the annual change in the number of FAA inspectors.619 Figure 6-1 depicts the 

actual and predicted numbers of aviation safety inspectors. Obviously, there is a 

trend in the data. Before regression analysis, the trend was removed by 

subtracting from each observation the value of the observation that precedes i t  

This difference is the annual change in the number of aviation safety inspectors.
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The Cochrane-Orcutt procedure adjusts the regression estimates for 

autocorrelation in the data, a likely problem for a time series of staffing levels.620

The regression models presented here fit the data moderately well. The 

adjusted R2 ranges between 0.16 and 0.59. Overall, the fit of the model is best 

when variables accounting for the ideology of the median aviation subcommittee 

member committee (of each House of Congress) are removed from the model. In 

those cases, the F-statistic and the R2 statistic are both at their highest. This 

parsimonious model was used to generate the plot of prediction on Figure 6-1.

Perhaps, the safest interpretation of the results in the full model (Table 6-2, 

Model 1) is this: media coverage and divisions in government are collinear with 

ideological scores. The data are too sparse to sort out this relationship. Still, it 

appears that divisions in government and media attention explain a somewhat 

larger proportion of the variance of change in the number of safety inspectors 

than more traditional measures of political control over the bureaucracy do.

The results of a stripped-down model appear as Model 2 of Table 6-2. Of 

all the models, it offers the highest adjusted R2 and F-statistics, and unlike all the 

other models on the table, all of the coefficients are statistically significant. The 

results mean that for every article on non-military, aviation safety in major news 

magazine, the FAA increased the staffing of its aviation safety inspection work 

force by seven inspectors.

Model 3 of Table 6-2 is the classic political control model. Of all the 

models, it performs the least well in terms of overall or specific variable 

goodness of fit statistics. Only the median voter of the House Aviation 

Subcommittee appears to influence staffing at the FAA. This result is quite 

striking in its weakness.
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Obviously, none of these models are perfectly specified, yet the result 

point quite strongly to a role for media influence in shaping aviation safety 

inspection and staffing policies. One caveat to drawing very general conclusions 

from this statistical analyses is present. The results may stem from a composition 

effect. As with the data in the preceding section, all of the cases where the 

legislature was divided occurred where Ronald Reagan was President, the 

Republican Party controlled the Senate, and the Democratic Party had a majority 

in the House of Representatives. Although there are theoretical reasons to trust 

the results presented here, other explanations peculiar to the data cannot be 

entirely discounted.

Conclusion

This chapter has used regression analysis to test parts of arguments using 

data on the enforcement of aviation regulations. A full test of the argument 

made in the earlier sections of the book is not possible, but systematic, 

quantitative examination of inspector staffing levels does suggest that those 

levels are related to the extent of coverage in the mass media. Obviously, a more 

extensive study of policy implementation might consider media effects on other 

aspects of implementation and consider interest group interactions with the 

agency. At the very least, the results here offer some basis for concluding public 

opinion does have systematic effects on regulatory policy. Moreover, it suggests 

that not all of the public's influence is explicable in terms of political control. 

Stronger conclusions on these data are not possible.
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Table 6-1: Identification, Source and Description 
of Variables Used In Regression Analysis

Identification of Variable Source or Description

Difference in Annual Number of FAA 
Safety Inspectors

FAA Statistical Handbook of Information, Table 1.3 (various years). Figures include number of 
both general and air transportation safety inspectors.

Major News Journal Articles on 
Civilian Aviation Safety (Year)

Appendix .

Divided Government: Different 
Parties Control Executive and 

Legislative branches

Equals 1 if President and at least one house of the Congress are of different parties; Equals zero 
otherwise.

Divided Government: Different 
Parties Control Senate and House of 

Representatives

Equals 1 if majority party in each chamber is different; Equals 0 otherwise.

Party of President Equals 1 if the President is of Democratic Party; Equals 0 if the President is of the Republican 
Party.

1 louse Aviation Subcommittee 
Median ADA Score (Groseclose 

Adjusted)

Committee Memberships determined by Con? regional Stuff Directory (Washington, D.C. 
Congressional Quarterly Press, various years);
Americans for Democratic Action, http:/ /adaction.nrt’/: Real and nominal scores.

Senate Aviation Subcommittee 
Median ADA Score (Groseclose 

Adjusted)

Number of Enplanements FAA Historical Traffic Data, h ttp ://w w w .bts.gov/oai/indicators/ airtraffic/ annual/1954- 
I980.html and http://w w w .bts.gov/oai/indicators/airtraffic/ annual/1981-2000.htm!
| Accessed 0 7 /1 1 /OOj

»>>

http://www.bts.gov/oai/indicators/
http://www.bts.gov/oai/indicators/airtraffic/
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Chapter Seven: Conclusion

Introduction

I have finished presenting the findings of this study, but before 

concluding, I would like highlight some more important surprises I encountered 

in working on this dissertation and reflect on some of the questions they raise 

and implications they suggest. The major findings -  each taking up a chapter - 

are surprising because they are at odds with conventional wisdom on how a 

correspondence between public opinion and public policy comes about. In a 

sense, each of these chapters is anticipated by one aspect or another of existing 

research — which for one reason or another is outside the mainstream thinking 

on the correspondence between public opinion and public policy. Strung 

together, however, I believe these separate findings amount to an alternative 

account of how public policy comes to correspond to public opinion.

Discovering Surprises

Instead of rehashing the comparison between the textbook and 

anticipatory accounts of correspondence between public opinion and public 

policy or reviewing each chapter separately, it may assist readers to understand 

the import of the account if I recount the sequence of my understanding. This 

project began with an idea that survey data on public opinion was so ubiquitous 

that assessing the effects of public opinion on regulatory policy would be a 

matter of comparing survey results to policies actually adopted. After all, the 

government conducts more than one million survey interviews per year,621 and
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suggesting that this information might be collected and ignored defied common 

sense. To be sure, before heading off to examine rulemaking dockets in 

Washington, I had read Vie Public's Impact on Foreign Policy by Bernard Cohen 

and a samizdat copy of Reading Public Opinion by Susan Herbst. But I dismissed 

these works, respectively as outdated and not pertinent to a study of national 

policymaking. Yet my findings -  on cases wholly unrelated to their studies -  

corroborate these works of Cohen and Herbst in substantial part. This finding is 

important because it does some violence to ideas that public opinion surveys are 

the important tool in shaping public policy to be responsive to public opinion.

As I contacted interest group representatives and various regulatory 

officials searching for and asking about survey research, I was quite impressed 

with the insistence with which they dismissed polls as a reliable indicator of 

public opinion. Moreover, I was struck with their frequent references to the 

mass media as a means of ascertaining public opinion, and their comments on 

the intensity of media coverage regarding adoption of the 1995 Commuter Safety 

Initiative.

These comments prompted my inquiries about the relation between 

aviation accidents and media coverage. Later, to some extent, I was able to 

extend those results to other cases in the study. My findings on the influence of 

government over reporting will surprise few communications researchers, but as 

I noted in the introduction, it is at odds with the assumptions about news 

coverage widely made.

As I examined the filings in the rulemaking proceedings, the transcripts of 

proceedings and the sundry associated regulatory reports, several aspects 

seemed particularly important First, I was struck again and again by industry 

complaints about adverse publicity and its ruinous effects. Airline and
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regulatory officials repeatedly refer to the importance of public confidence in the 

industry. Yet, the perception of adverse publicity's effects did not entirely 

correspond with evidence of its effects. For example, passengers will fly the 

planes of airlines having planes that recently crashed. Parents were willing to 

buy Tris-treated pajamas for their children- despite bad publicity -  right up until 

the moment those pajamas were banned.

Second, I was struck by how much (or how little) industry changes its 

designs, practices and standards quite apart from government directions to do 

so. For example, the chemical Tris was no longer being used to make children's 

pajamas well before the government took action to ban it. The apparel industry 

agreed not to use drawstrings -  without bad publicity -  following a suggestion 

children were dying because of the use of these strings in children's clothing. 

Airlines and airplane manufacturers routinely and systematically study safety. 1 

am not suggesting that these product changes are a pure market response; 

indeed, the response takes place very much as a consequence of government 

efforts to encourage industry to get its own house in order. However, these 

private efforts take place far from the offices of Congress, the White House or 

regulatory agencies.

Third, as I compared indications in transcripts, government reports or 

trade journals about industry practices to the terms of new regulations, I saw 

how extensively "new" regulations tracked those prior "voluntary" practices and 

standards. Quite obviously, I could not listen in on any confidential advice of 

interest groups to government officials. The literature suggests that offering this 

electoral or politically sensitive information is decisive bringing policy into 

accord with public opinion. Yet, judging from the array of cases that I studied, 

what seems to matter is the structure of private standards. When private
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standards are already in place, major new regulatory initiatives codifying those 

initiatives are possible. Absent such private standards, government has more 

difficulty drafting sensible regulations. With this finding in place, it seems a 

safer statement to suggest that adoption of new regulations involves a large 

measure of -  but not entirely -  credit claiming by public officials. Perhaps from 

the perspective of prior regulations, new regulations seem a big change, but 

judged from the perspective of industry practices, the new regulations studied 

here seem much less substantial.

The importance of appearing to do something by passing a new law or 

adopting a regulation was made clear for me by examining the 1995 Commuter 

Safety Initiative, the 1985 Federal Air Marshal Emergency Rule and the Thermal 

Neutron Activation Explosive Detection Systems rules. After these tragedies, 

there was some public call or, at least, media clamor for action. High public 

officials were quick to promise action, and they delivered by passing a law or 

issuing a regulation.

However, the policy import of these statutes or rules depended in large 

measure on pre-existing industry practices. The Commuter Safety Initiatives 

codified a good number of ideas that had been kicking around aviation for a long 

time. The Air Marshal Emergency Rule was a very modest change in a program 

already disfavored by industry, and the TNA explosive scanning was not easily 

integrated into then existing airline operations. Put all together, these results 

strongly suggest the importance of industry's demonstrating the workability of 

an idea before it can be made into law.

Quite obviously, after the tragedies of September 11, 2001, the nature of 

the threats to aviation security are quite obviously different than they were 

before that date. I am unable to offer an opinion on new directions in aviation
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security, but I suspect that the process by which new rules will be adopted will 

— in substantial part — depend on the capacity and efforts of air carriers to make 

the changes in advance of government regulations.

An Alternative Path

The starting point for thinking about both anticipatory and textbook 

democracy is a recognition that the mass public both votes and consumes. As I 

observed in the introduction, a consumer worried about a product's or an 

airline's safety might write the President, his or her Member of Congress or some 

other public official to express concern, but more likely, he or she may buy a 

different brand or fly a different carrier.

Taking the full measure of public opinion effects on public policy requires 

thinking about mass public effects not only through electoral channels but also 

through consumer channels. Those voting and consuming choices both have 

consequences for the development of public policy. Voting decisions directly 

affect candidates for public office and elected officials, but they leave private 

firms unaffected. Consumer choices direcdy concern private firms, but they 

have little weight in political deliberations. But the development of public policy 

requires the collaboration of public officials and interest groups and their 

members. An understanding of public opinion effects on public policy reached 

by examining responses of public officials to public opinion is incomplete. A 

fuller understanding requires, in addition, attention to the ways in which private 

interests respond to public opinion.

To this end, based on my results, I suggest a series of questions to ask in 

trying to understand how public opinion translates into public policy outside 

electoral processes. First, what are the influences shaping public opinion? And
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since those influences tend to come in large measure from the mass media, what 

is the media saying? Second, what information about the state of public opinion 

is available? And, within the pertinent policy network, how is that information 

about public opinion being understood? Third, how does public opinion affect a 

particular firm, group or industry? To what extent can affected interests change 

service delivery, product design, industry standards or practices without 

government assistance? At the same time, what are government officials doing 

to help or hinder such private responses? Fourth, as regulators adopt new or 

proposed regulations, to what extent are the terms of the new 

regulations a product of already modified industry conduct? How far in favor of 

one group or another and for what reasons have public officials tipped the terms 

of the new regulations? Finally, and throughout this process, what is the 

relationship between public opinion, the status quo policy and enforcement?

At this level of abstraction, I think that useful answers about future 

developments in public policy are available. These answers are, I believe, 

somewhat more helpful than blanket assertions that elected officials or private 

firms will do what is in their best interest to do. Thinking about the relation 

between public opinion and public policy at higher levels of abstraction may not 

yield such helpful results. When Raymond Bauer, Ithiel de Sola Pool and 

Anthony Dexter "inaugurated" their famous study of interest groups and trade 

policy, they reported, "[0]ne prominent economist told us we were wasting our 

time. 'Tell me what a businessman manufactures,' he said, 'and I will tell you 

where he stands on foreign trade.' If this economist's genie could have so 

performed," Bauer, de Sola Pool and Dexter tell us, their study "would have but 

little interest. It would be a study of mediating variables incapable of affecting 

the outcome."622
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Quite clearly, the "mediating variables" reported on in this study affect 

outcomes quite strongly. The information available to the public is 

systematically biased. The construction of judgments about public opinion is an 

uncertain collective process. The range of likely private responses to fluctuation 

in public opinion is quite large, but the nature of those responses appears to have 

had a substantial impact on the terms of regulations subsequently adopted.

And, in at least one statistical study, the media variables appear to have a larger 

effect on outcomes than more conventional measures associated with policy 

enforcement.

Judging the Uniqueness of the Cases

Judging the importance of the argument presented in this dissertation 

depends in some measure on judging the uniqueness of the cases. I must admit 

that the cases in this study are somewhat unusual. This study considers a 

limited range of data: nine cases drawn from two regulatory agencies over two 

decades, plus a regression analysis of enforcement staffing. Although the cases 

present a wide array of outcomes, they all have some real or threatened mass 

media interest or appeal—probably related to the risk of bodily harm or injury 

presented by the risks of interest. Moreover, the cases reflect an unusual division 

of elite and mass opinion: The opinions of experts and the mass public opinion 

were on opposite sides of a matter largely because experts and the mass public 

tend to evaluate risk in different ways. In more usual cases, divisions between 

mass opinion tend to mirror the divisions in policy experts and other elites. 

Finally, in all the cases, private parties play the predominant role in delivering 

goods or services to the public. The government's role is limiting to shaping the
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production or delivery of these goods or services. In these ways, the cases used 

in this study differed from more usual regulatory matters.

Making judgments about the uniqueness of the cases turns on deciding 

why the findings in this study are what they are. In a sense, there are two 

choices. First, there may be some unusual dynamic in the regulation of safety. 

Such a view sharply limits any extension of the results in this study. As 

observed in chapter five, this narrow view of regulatory safety was taken in 

many of the pluralist works studying public opinion.623 In this view, the 

argument offered here may offer insight on the workings of agencies as diverse 

as the Food and Drug Administration, the National Highway Traffic 

Administration Agency or any of the myriad other agencies regulating safety, 

but it offers little in contexts outside the regulation of safety.

A second, broader view of the argument presented here is that this same 

processes of interest group adjustment to public opinion and government use of 

privately-adjusted policies is at work in all or most policymaking. In this view, 

the unusual transparency of the cases considered here is not a consequence of an 

unusual policy dynamic. Instead, this transparency is only a by-product of the 

unusual divergence between mass and elite opinion that takes place in the 

regulation of safety. To this extent, in all efforts to trace the influence of public 

opinion onto public policy', we should look for the mechanism at work in these 

cases.

I believe the second broader view of the argument offered here is the 

correct one for two reasons. First, I think the textbook account of correspondence 

between public opinion and public policy places too heavy an explanatory 

burden on public officials. Even with information provided by interest groups 

and bureaucrats, this account requires that public officials must process a good
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deal of information and make a large number of decisions. Evidence on a 

widespread dissemination of public opinion to subordinate officials — a 

diffusion required for a high level of public opinion influence in drafting 

technical regulations is missing. Also absent is evidence on how high-level 

public officials shape private choices decisions about product designs, procedures 

and standards in the absence of regulations or the like. Without the long paper 

trails to establish a heavy hand of political influence, I do not believe that the 

textbook account offers a very persuasive explanation on the major portion of 

how public policy comes to correspond to public opinion. The gaps in the 

argument and the evidence are too large.

Second, relegating the argument presented here to a niche of safety policy 

or the like requires some convincing grounds that safety policy is a niche unlike 

other areas of policymaking. The argument has to say what is in the niche and 

what is not. I do not believe such an argument can be persuasively made. An 

institutional basis for such a niche -  that there is in some special set of points 

establishing an inviolable equilibrium — is probably not tenable. A view that 

such a niche exists because of innate, behavioral characteristics of human 

populations might have greater warrant, but connecting these attitudes or 

cognitions to an institutional structure is quite an attenuated process. Thus, any 

linkage between mass public attitudes or cognitions about safety and an 

institutional or policy niche is likely to be quite difficult to sustain.

To be sure, I began this dissertation believing that the selection of cases 

would make transparent a more general process, and so my conclusion on the 

matter may not be completely convincing. The evidence presented here is 

limited to a few cases, and generalizing beyond those cases is a matter of some 

peril.

252

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

Ideas for Future Research

Obviously, one way to extend the analysis offered here is to see how well 

the argument travels to policymaking in other cases, at other agencies and/or at 

other times. But, I have a few words on two theoretical directions that research 

might explore. First, I find fascinating the different ways in which public opinion 

diffuses through an industry and the effects that it has on depending on industry 

structures. My thinking in this regard has been shaped by thinking about the 

differences in the responses of interests to efforts to regulate Tris-treated 

children's pajamas and air transportation. I am struck by how the vertical 

structure of the industry shapes the responses. My sense is that elements of an 

industry closest to consumers — retailers or ticket agents — might be quite 

important in assuring the attention of manufacturers and industry trade groups 

to public concerns about a product or mistake.

A related matter is how the structure of an interest group affects the 

response of the interest group and its members to public opinion. This work has 

concentrated on industry trade groups and their members. I suspect the 

response to public opinions of mass membership organizations or media- 

focused, elite interest organizations might follow a somewhat different course 

than the response outlined here. But that suspicion is only a hunch, and the 

matter requires some further attention to consider the matter more fully.

Second, and more generally, I am impressed with the mechanisms of non- 

electoral, policy responsiveness to public opinion. The textbook account does a 

very persuasive job of explaining how public opinion influences the choices of 

elected officials. It does less well, however, in explaining how public opinion 

affects the choices that come before public officials. This question has two 

aspects.
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First, what is the extent to which public officials use the media to persuade 

the public to want the policy reforms he or she suspects the government can 

offer. For example, in this study, Secretary Pena made a crash-site promise of 

new commuter rules when proceedings on those rules were already in some 

sense underway. Is this type of action best understood as credit-claiming? An 

effort to lead public opinion? An effort to use public opinion to persuade 

interests affected by regulation to suggest new alternatives? Or something else?

Second, what role does public opinion have in moving public officials to 

develop new policy choices? Throughout this study, for example, public officials 

played a large role in sponsoring investigations into accidents, conducting 

industry studies and in convening industry members to collaborate on matters of 

public concern. In reading over reports and transcripts of many of these 

proceedings, it struck me that the informational flow went in several directions at 

once. To be sure industry and governmental officials learned a good deal of 

what each other was thinking, but more interesting was the information flow 

between and among members of the same and different industries and how 

those flows led to the development of new designs, practices and standards. 

These new designs, practices and standards, in turn, became the basis for new 

choices by elected officials. All of these are matters for further reflection, 

research and investigation.

Suggestions for Agency Reform

The final set of questions I want to consider is this: What do these results 

say to someone interested in reforming either of the two agencies or working in 

either of these two policy areas. I have two comments.
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First, government agencies can play an important role in developing and 

disseminating information about public policy to the public and to private 

interests. A good deal of the activity pertinent to rulemaking takes place outside 

of these agencies, and for government-sponsored information to matter, it needs 

to be available outside of government agencies. To influence the form of future 

regulations, government officials, activists and lobbyists need work to change 

"voluntary practices" at industry conferences or standard setting proceedings. 

Government agencies draw on these "voluntary practices" as they consider new 

regulations. Government agencies already do sponsor informational 

development and dissemination, but it does no harm to note this is a practice 

worth preserving and augmenting.

Second, agencies need to be attentive to their press and the press coverage 

about the policy area in their domain. Compared to mass media sources, the 

specialized press or government reports are often a better source of information 

about events. Indeed, the mass media may be a crummy way to find out what 

other people —especially the mass public —are thinking. However, the mass 

media are widely used by this purpose for policy elites.

More to the point, the press matters in policy deliberations not for the 

contents of its reporting, but for beliefs it creates about what other people are 

thinking. Those beliefs have very real consequences, and it seems a careful 

policymaker or someone seeking to influence a policymaker would be attentive 

to spin placed on news by the press. Again, this suggestion will come as no 

surprise to public relations professionals, but it may be worth heeding in the 

reflecting on the development of public policy.
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Appendix -  Article Count Data

Throughout the text, I make reference to "article counts." This appendix 

describes those counts. First, it discusses how I collected the raw data and then 

coded that data into variables. Second, it contains my assessment on the 

reliability of this data collection and coding into variables. Finally, it addresses 

the validity of these article count variables as a measure of media attention to 

aviation.

Collection and Coding

To build a list of articles for further analysis, I consulted the print version 

of The Readers' Guide to Periodical Literature for the years, 1975-1996. A listing of 

the more significant subject headings that I used to search for articles on 

aviation-related topics appears at Table A.I. In general terms, I searched for 

articles under aviation-related headings from "aerospace industry'' to 

"avionics,"plus some selected other terms. Besides using a primary list of subject 

headings, I also checked the "see also" headings under entries related to specific 

airlines. For each article included, I noted the subject heading under which I 

found it, the article's title, its month and year of publication, and the periodical 

or periodical type in which it appeared. In this way, I found 9294 entries. After 

removing duplicate or multiple entries for the same article, this search yielded 

7278 articles.624
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To convert the entries into dichotomous variables describing the articles, I 

answered yes or no questions about the content of each article. A list of these 

questions appears in Table A.2. I answered the questions based on the title of the 

article, the keyword under which it was indexed and the periodical in which it 

appeared. After I finished this coding, I created variables describing media 

coverage by counting the number of "yes" answers in a particular period of 

interest, usually a month or a year. The count for each variable, by month, 

appears in Table A.3

Reliability of Article Count Collection and Coding

Using the Readers' Guide as the basis for studies of mass media is not a 

technique free from controversy or difficulties. John Woolley, Cheryl Zollars 

and others have suggested several methodological difficulties inherent in using 

this source as a basis for study of mass media attention.623 Althaus, Edv and 

Phalen, have raised similar points with respect to the Vanderbilt Television 

Archives.626 On the other hand, Frank Baumgartner and Bryan Jones have used 

article count data from the Readers' Guide with some success. They considered 

the development of political agendas and the translation of items on those 

agendas into public policy.62/ In a later w ork, they applied their technique to the 

study of air transportation policy.628 In the remainder of this section, I want to 

discuss how the analysis in this dissertation addresses these standard 

methodological criticisms. I want to compare this study of media coverage on air 

transportation to the 1994 Baumgartner and Jones study, and I would like to 

address the reliability of the variable coding used in this study.
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The warnings offered by Cheryl Zollars to anyone conducting or using a 

media study based on entries in the Readers'Guide axe now familiar to 

researchers relying on this source. First, not all periodicals indexed in the 

Reader's Guide axe "popular" periodicals that reach a broad audience. Many of 

the periodicals lack "large or even national circulations. . . .  Several have been 

targeted to audiences with a specialized interest, skill or knowledge base—of a 

serious amateur, professional or even academic level." In addition, over time, 

the number of periodicals indexed by The Readers' Guide has increased. Thus, 

researchers need to "control for this [increase] when measuring the change in the 

number of articles per subject heading." Finally, "Without testing," she warns, 

"an index's subject headings and subheadings should not be construed as 

necessarily reliable indicators of articles' topical distribution at anyone time or 

across time."629

In collecting articles for this study, I have attempted to address all three of 

these concerns. First, because my interest is in the perceptions of aviation 

reported to the mass public, I have excluded from consideration articles 

appearing in Aviation Week & Space Technology and Flying. Judging from the 

reputation of these periodicals and an examination of their content, I do not 

believe that these are periodicals widely read by the mass public. More 

importantly, the number and topic of articles appearing in them are far more 

likely to reflect the interest of readers in the aviation community than the 

interests of the mass public.

In their study of air transportation agenda setting, Baumgartner and Jones 

appeared to take a different view. They included entries from both of these 

periodicals studies in their work. As I made notations about the articles on
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aviation, I could not help but observe the large proportion of articles from these 

two journals. For example, in 1994, (a year not included in the Baumgartner and 

Jones study) when Secretary Pena promised action on a new commuter rule, 79% 

of the entries listed under the heading "aviation" were references to articles 

appearing in Aviation Week ox Flying.

Baumgartner and Jones coded articles in a significantly different way from 

that used here. Their results appear to reflect the consequences of their choice to 

include aviation periodicals. For example, they report that 47% of air 

transportation articles dealt with technology; 47% with rates, routes and 

regulation or industry economics and finance, and only 6% with safety.®30 By 

contrast, almost twice as many (11.6%) of the articles deal with safety.

A second type of problem noted by Zollars and others stems from a 

composition effect. The number of articles on a topic may appear to swell as the 

number of periodicals indexed in the Readers' Guide grows. This effect confounds 

analysis because it means that change in the frequency of articles indexed may be 

due to changes in the number of periodicals indexed rather than changes in the 

level of media coverage devoted to aviation. Woolley suggests using a "deflater" 

to offset increases in the number of articles because of inflation in the number of 

periodicals indexed.631

This study uses a different approach. It meets this problem of inflation in 

the number of periodicals by assessing variation in articles not only in terms of 

the aggregate number of articles indexed, but also in terms of the number of 

articles indexed in particular periodicals or well-defined classes of periodicals, 

e.g., news magazines, business magazines, women's magazines, etc. The classes
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of periodicals are set out in Table A.4. Unless otherwise noted, all periodicals in a 

particular class were indexed for the entire length of the study.

Major U.S. news magazines, U.S. News & World Report, Time and Newsweek 

by themselves make up one class of periodicals. Business Week, Forbes and 

Fortune make up a second category. Together, the articles on aviation-related 

topics in these periodicals make up just over half of the articles in the study. 

Because the composition of these two important classes of periodicals does not 

change, no changes in the number of articles can be ascribed to changes in the 

composition of periodicals indexed.

In other categories of periodicals, there may be a very slight composition 

effect. Table A.4 reports the periodicals entering and leaving each group over the 

course of the study. Only one periodical (People's Weekly) not indexed for the 

entire range of the study contributes more than one percent of the articles. Any 

other composition effect of consequence appears in the "Other" category. For the 

most part, changes in the number of entries in one category tend to be correlated 

with changes in other categories.

Table A.4 also reports the percentage of articles in the study coming from 

particular periodicals. The contribution of each class of periodical to the article 

pool is noted as well as contribution of periodicals contributing more than one 

percent of the articles. Six periodicals contributed just over half of the articles in 

the study. Examination of the contribution of these six periodicals, at three ten- 

year intervals, to the overall article pool for each of three years suggest that index 

inflation is not likely to be a serious problem in this study.
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A final well-known difficulty with using the Readers'Guide to study the 

content of media coverage is that the "keywords" or "subject headings" used to 

index articles change over time. This study mitigates that difficulty in two ways. 

First, it uses an extremely broad selection of subject headings. (See Table A.l) 

Second, it uses a scheme of content codes in some measure independent of that 

set out by the headings. (See Table A.2.)

The expansiveness of the search is especially evident compared to the 1994 

Baumgartner and Jones study. They reported finding 13,951 articles for the 

years 1900-1985.632 This study has discovered more than half that number for a 

22 year span. Moreover, by excluding from the count articles in Aviation Week or 

Flying, this study has excluded two large sources of Readers ’ Guide entries on 

aviation topics.

The complaint against making judgments about media coverage on the 

basis of the number of entries associated with any particular keyword or subject 

heading is this: the meaning of keywords or subject headings to an indexer may 

change unpredictably over the time included in a study. Thus, the counts are not 

of comparable things. For example, the meaning of a subject heading may 

change because indexers develop new keywords, create new topic headings or 

consolidate old ones.

The design of this article count meets this objection to comparability over 

time. The headings selected by indexers are immaterial to the analysis except for 

the clues that they offer as to article content The scope of articles searched was 

quite comprehensive, and thus the fine-grained distinctions that an indexer 

might make as to article content are unimportant for judging changes in content
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over time. Such changes are judged using the content variables discussed above 

and in Table A-2.

The construction of the variables used in much of the analysis presented 

in this dissertation turns on making judgments about the contents of individual 

articles. The information on which I made these judgments included the article's 

date, title, periodical and subject heading. I have tried to state the criteria by 

which I made these judgements as clearly as I can in Table A.2. Nevertheless, 

one insidious difficulty in analyzing the content of articles is that given the same 

title, subject heading and periodical, different people may draw different 

conclusions about the contents of an article.

The extent to which different people might "code" the same article 

differently was tested in two stages in three different ways. To conduct both 

tests, I drew a simple random sample of the entries that I had collected from the 

Readers' Guide. To test the basic coding framework, three other graduate 

students in political science coded the first 31 randomly chosen entries (two 

printed spreadsheet pages full) with respect to each of the variables in Table A.2. 

The students reported no difficulty in deciding how variables should be 

classified and indicated that there was no need to detail the variable headings 

further.

A second, more extensive test of the author's reliability in coding articles 

according to the criteria identified in Table A.2 followed this preliminary test.

For this second stage test, two different coders were used. Both have completed 

college, but none have had any background in political science. They have
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graduate degrees in other fields. They received no instruction in coding the 

variables except a lengthy letter of instruction.

In this second stage, five hundred randomly drawn entries were selected 

and sent to the coders. This amounts to 5.4% of the total number of entries.

Table A.5 reports on the level of agreement between the coders and me in two 

ways. For each variable and coder, it reports the percentage of our agreement, 

and it reports the Brennan-Prediger K„ statistic of intercoder reliability.633 What 

we want to know is this: the extent to which different people making judgments 

about the contents of the same article on the same information according to the 

same criteria will agree in their judgements. Perhaps, the most obvious way of 

assessing the level of agreement between a particular coder and the author is 

examining the percentage of cases on which they agree.

An earlier version of the kappa statistic was devised by Cohen as an 

alternative way for assessing the extent of agreement between two people coding 

data. The problem with assessing reliability by examining the proportion of 

cases on which two coders agree is this: Some proportion of the agreement 

between the coders could be expected to occur by chance alone. The kappa 

statistic reports the proportion of intercoder agreement “after chance agreement 

is removed from consideration."634

The kappa statistic ranges from 0 to 1. Tables A.4 and A.5 report on the 

average level of intercoder agreement for each variable included in the study. 

While not outstanding, the range of agreement and the kappa statistics are 

acceptable. Disagreements in coding of variables were strikingly one-sided. 

That is, coders were much more likely than I was to find that the criteria in Table
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A.2 were satisfied. This result means that the count variables constructed from 

the variable codings are an understatement of the number of articles on a topic, 

at least as compared to the view of those articles by the coders.

In neither Table A.5 the level of intercoder agreement is never as high as 

the ninety-five plus (95* %) of agreement reported by Baumgartner and Jones in 

their earlier work.635 Perhaps the lower level of agreement is a consequence of 

differences in the backgrounds of coders. Perhaps, it comes from the wider 

variety of articles considered in this study as compared to the earlier one or from 

a greater care in the earlier study.636 Precisely why the level of agreement is lower 

in this study is a matter for speculation, but in any case, the data collection and 

coding of variables is sufficiently reliable for further analysis.

Validity

Some limited comparison of the collected data with another media data is 

possible. To do so, I searched the Vanderbilt Television Archive Index of 

Evening News637 via the internet, year by year, for the years 1976 to 1996. In this 

manner, I conducted four very limited searches: "plane crash and CBS;" "plane 

crash and NBC;" "terrorism and CBS;" and "terrorism and NBC." After each 

search, I noted the number of entries. I did not examine the entries. For the 

classes of periodicals likely to contain at least some discussion of contemporary 

issues of aviation security and aviation security, I aggregated the number of 

articles to provide a count of each of these variables per year over the same 

period. Finally, I calculated the correlations between the numbers yielded by the
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crude search of the Vanderbilt archives and those of the analysis described more 

fully above. These are presented separately in Tables A.6 and A.7

Even these quick and crude counts of new stories from the Vanderbilt 

Television archive have moderate to fairly high associations with counts of 

articles in news and business periodicals. Articles counts on safety are more 

strongly associated with network news stories on safety article counts on security 

are associated with stories on terrorism. Differences in the types of media, in the 

method of search, and in the indexing might well account for less than perfect 

correspondence between the two media streams. Still, while there are good 

reasons to expect differences in these two measures, this cross-check is 

sufficiently strong that it provides an additional assurance that the article count 

data are a reasonable and valid gauge of media coverage.

The count variables discussed in this appendix offer a reasonable way of 

assessing media coverage about aviation for the period of this study. While not 

the final word on the matter, the description of their construction and testing 

makes replication fairly easy. Although these variables do not meet ideal 

standards of reliability and validity, they should serve sufficiently well for the 

present study.
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Table A-l: Selected1 Key Words Used in Search

of Readers' Guide to Periodical Literature aw aviation topics
Aerospace industry Airplanes, Home-built

Air bases Airplanes, [et

Air defenses Airplanes, Light

Air freight Airplanes. Military

Air lines Airplanes, Private

Air navigation Airplanes. Racing

Air pilots Airplanes, Remodeled

Air Traffic Control Airplanes. Restored

Air Travel Airplanes, Rocket-powered

Air warfare Airplanes, Short Take-Off

Airline and Vertical Landing (STOL)

Airlines Airplanes, Solar

Airplane Airplanes, Supersonic

Airplane engines Airplanes, Testing

Airplane engines, jet Airports

Airplane factories Airships

Airplane hijacking Airspace Aviation

Airplane industry Aviation and State

Airplanes Avionics

Airplanes in ... [several categories of activities! Collective Bargaining -  Airlines

Airplanes. Antique Collective Labor Agreement -  Airlines

Airplanes, Business Pan Am Flight 103 Disaster

Airplanes. Experimental Terrorism

Airplanes, Freight United States -  Federal Aviation Administration

Airplane, Government

f  A com plete list of keyw ord/sub ject headings yields 1068 such headings. M inor typographical 
differences count as different entries, and  so a m odest effort to adjust the total num ber of entries for 
typographical errors and  differences has been made. M any of the keyw ords o r subheadings are 
derivations of those listed above. A lthough there are  other topics inferspersed w ith those listed above, in 
general term s all of the topics begin w ith the term  "aerospace industry" and continue through 

avionics," plus the additional topics noted above. Also not in d u d e d o n  this list are the nam es of 
airlines cross-referenced in the airlines, "See also," section.
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Table A-2: Instructions for Content Coding of Articles

Variable name Coverage and Directions for Coding

aviation safety

Is the article about safety when traveling by air?

Coverage: Articles about safetv traveling by air refer may be those where the 
title or subject heading refers to airplane crashes, accidents or "near-misses;" 
to death or injuries associated with aiiplane crashes or air travel or the risk of 
such deaths or injures; to changes in airplanes, airports, air traffic controls or 
other aspects of aviation explicitly linked by the title or heading to increases 
or deceases in the risk of accidenfal death or injury to individuals traveling by 
air; or to aviation safety more generally. All such articles are coded "ves" 
(=1); aU others are coded "no" (=0).

For close cases, please keep in mind the following considerations. An article 
merely about the economic health or well-being of the industry or of 
particular airlines (from which safetv concerns might be inferred but not 
stated) should be coded, "NO." Also, articles about intentional deaths or 
injuries on aircraft due to terrorist attacks should be coded "NO."

organized labor and 
aviation

Is the article about activity of unions in the airline industry?

Coverage: Articles about collective bargaining, strike or contracts between 
anv aviation union and its employer are included in this category. Articles 
mfght also concern attempts to unionize the workers in a particular airline or 
of the airline to thwart or h inder unionization. Articles might also concern 
reports or charges by unions that air transportation provided bv a particular 
carrier is unsafe. Aviation unions are usually unions of air traffic controllers, 
pilots, flight attendants or mechanics and machinists although other types of 
aviation workers are unionized as well. All articles having these 
characteristics should be coded, "YES"=1. All others should be coded, 
"NO"=0.

military aviation

Is the article about the military aircraft or the use of air craft by the 
military?

Coverage: Articles pertaining to the military aircraft includes articles about 
manufactures, designers or pilots of such aircraft, the technical specifications 
or characteristics o f  such aircraft; government budgeting for the design or 
purchase of such aircraft; the sale of such aircraft to foreign countries; or the 
use of such aircraft in militarv operations. It also includes military use of 
airlines for transporting soldiers or other personnel. All such articles are 
coded "yes" (=1); all others are coded "n o ' (=0).'

aviation security

b  the article about aviation security?

Coverage: Articles about aviation security include articles about terrorist 
attacks on airports or airplanes; hijackings; blowing up airplanes and the like. 
It also includes articles on efforts to prevent terrorist o r other intentional 
destruction of aircraft such as passenger screening; use of explosives or fire 
arm detection systems; intelligence gathering and the  like. Articles on the 
consequences of terrorist attacks are also apart of this category. All articles 
having these characteristics should be coded, "YES" =1. All o'thers should be 
codeaT"NO" =0.

f  One independent coder pointed out a typographical error in an earlier version of these directions that 
is corrected in this version. I do not believe that it affected the results.
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Table A-3: Monthly Counts of Articles Appearing in Readers Guide to Periodical
Literature on Selected Aviation Topics, by Type or Magazine, 1975-1996*______
topic aviation safety organized labor military aviation aviation secunty 
journal all news all news all news all news
/ d a t e __________________________ ___ _________________________________________  __________
Jan, -------- 0 " - 0 "U“ " 0 1 0 — tr 0
1975
Feb, 6 3 1 0 0 0 0 0
1975
Mar, 1 1 0 0 0 0 0 0
1975
Apr,
1975

0 0 0 0 2 L 0 0

Mav, 1 0 0 0 0 0 0 0
1975
Jun, 1 0 0 0 1 1 1 1
1975
Jul. 3 2 0 0 1 0 1 0
1975
Aug,
19/5

1 0 0 0 1 0 0 0

S f e
1 1 0 0 1 0 0 0

Oct 0 0 0 0 0 0 0 0
1975
Nov, 2 I 0 0 1 1 0 0
1975
Dec, 4 4 0 0 0 0 0 0
1975
Tan, T 1 (F (F I (F I "■ I
1976
Feb, 1 0 0 0 0 0 0 0
1976
Mar, 1 1 0 0 1 0 0 0
1976
Apr, 2 1 0 0 1 1 0 0
1976
Mav, 2 1 0 0 2 1 0 0
1976
Jun, 0 0 0 0 4 0 1 1
1976
Jul. 0 0 0 0 1 0 3 2
1976
Aue,
1951

2 1 0 0 1 1 1 0

Sep,
1976

1 1 0 0 4 3 2 2

Oct, 0 0 0 0 2 1 2 1
1976
Nov, 1 0 2 1 2 1 2 1
1976
Dec, 1 1 0 0 6 1 1 0
1976
Jan. 1 (F (F <F 1

---------0- ----- ------g.------— - J . —

1977
Feb, 1 0 0 0 2 1 0 0
1977
Mar, 0 0 0 0 2 0 0 0
1977
Apr,
1977

7 6 0 0 1 0 1 1
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topic
journal
/date

aviation safety 
all news

organized labor
news

military aviation 
all ” news

aviation security 
all news

Klav, 1 0 0 0 2 u 0 0
1977
Jun, 0 0 0 0 3 1 1 0
1977
Jul, 0 0 0 0 7 3 0 0
1977
Au&
1977

2 1 0 0 4 1 0 0

T&
3 I 0 0 1 0 0 0

Oct 0 0 0 0 I 0 7 7
1977
Nov, 1 0 2 0 2 1 6 2
1977
Dec, 2 1 0 0 2 0 1 0
1977
Jan, 6 (T (T ff 1 1 1 "” Tr—
1978
Feb, I 0 0 0 5 3 1 i
1978
Mar, 3 0 0 0 4 0 3 i
1978
Apr,
1978

5 0 1 0 2 I 1 0

Mav, 1 0 2 0 12 7 4 4
1978
Jun, 0 0 t 0 1 0 0 0
1978
Jul, 3 0 2 2 1 0 0 0
1978
a 4&1978

1 0 2 1 1 0 0 0

Sep,
1978

2 0 2 0 0 0 4 4

Oct 3 0 0 0 0 0 0
1978
Nov, 2 0 0 0 2 1 1 0
1978
Dec, 4 2 1 1 1 0 0 0
1978
Jan. 4 r ff ff (T (F I 1
1979
Feb, 0 2 0 0 0 0 0
1979
Mar, 2 1 0 0 0 0 1 0
1979
Apr,
1979

2 1 1 0 1 I 0 0

Mav, 3 0 0 0 1 1 0 0
1979
Jun, 28 15 2 0 0 0 0 0
1979
Jui, 9 5 2 0 1 0 2 I
1979
Aug,
1979

6 1 0 0 1 0 0 0

1 %
2 0 0 0 0 0 0 0
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topic
journal

aviation safety 
all news

organized labor
news

military aviation 
all news

aviation security 
all news

/date
bet. / J 0 tr 2 2" ' U 75------
1979
Nov, 3 2 0 0 1 0 1 1
1979
Dec, 2 1 0 0 4 1 0 0
1979
Jan. •T 3” G (T (T <T (T G
1980
Feb, 1 0 0 0 1 0 1 1
1980
Mar, 5 3 0 0 0 0 1 0
1980
Apr,
1980

0 0 0 0 5 1 0 0

Mav, 1 0 0 0 1 l 0 0
1980
Jun, 0 0 0 0 1 0 0 0
1980
Jul, 4 2 1 0 2 0 0 0
1980
a 4&1980

2 0 1 0 0 0 2 2

Sep, 1 1 0 0 5 3 1 1
1980
O ct 0 0 0 0 0 0 1 0
1980
Nov, 0 0 2 2 0 0 0 0
1980
Dec, 4 1 3 0 1 1 0 0
1980
Jan, f — (T G T T (T (T
1981
Feb, 5 1 1 0 1 0 0 0
1981
Mar, 1 0 0 0 3 2 5 4
1981
Apr, 0 0 0 0 1 0 1 I
1981
Mav,
1981

1 0 3 0 10 6 0 0

Jun, 2 2 3 1 2 2 0 0
1981
Jul, 2 2 3 0 4 1 0 0
1981
Aug,
1981

4 2 9 6 3 0 0 0

Sep, I 0 2 1 6 5 0 0
19§1
O ct 2 0 0 0 21 12 0 0
1981
Nov, 3 1 1 0 11 5 0 0
1981
Dec, 0 0 3 0 4 I 0 0

_198I_
- Jan,~" -7 3 f G -7 -  —4“ ------T c

1982
Feb, 7 5 0 0 6 2 0 0
1982
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topic
journal

aviation safety 
all news

organized labor
news

military aviation 
all news

aviation security 
all news/date

Jvlar, I 1 “  I 1 2 u T I
1982
Apr, 1 0 0 0 2 1 0 0
1982
Mav, 2 0 1 1 1 0 0 0
1982
Jun, 1 0 3 0 1 I 0 0
1982
Jul, 3 0 0 4 0 0 0
1982
Aug,
1982

1 1 3 I 3 1 3 0

Sep, 7 4 0 0 3 0 1 0
1982
Oct, 0 0 0 0 0 0 0
1982
Nov, 4 0 0 0 0 0 0 0
1982
Dec, 2 1 1 0 1 0 0 0
1982
Tan, 0 1 0 1 1 1 I
1983
Feb, 0 0 0 5 2 1 0
1983
Mar, 2 0 2 0 3 0 0 0
1983
Apr,
1983

2 1 0 0 4 1 0 0

Mav, 2 2 1 1 0 0 1 1
1983
Jun, 3 0 0 1 0 0 0
1983
Jul, 1 0 0 0 2 2 1 1
1983
Aua
1983

4 1 1 0 I 1 4 4

Sep,
1983

2 2 3 0 2 1 1 1

Oct, 1 0 5 3 3 2 0 0
1983
Nov, 2 1 2 0 0 0 0 0
1983
Dec, 4 1 1 0 2 2 2 2
1983
Tan, 1 2 0 1 0 0 0
1984
Feb, 1 0 1 0 2 1 0 0
1984
Mar, 1 1 0 0 0 0 0 0
1984
Apr, 4 1 2 0 0 0 0 0
1984
Mav, 2 1 1 1 2 2 0 0
1984
Jun, 2 0 1 0 1 0 0 0
1984
Jul, 3 1 3 1 1 1 0 0
1984
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aviation safetytopic
journal
/date

military aviation 
all news

labor
news

aviation security 
all news

ori
news

Oct,
1984
Nov,
1984 
Dec,

_19tM
"Tan,”

1985 
Feb, 
1985 
Mar, 
1985

1985
Mav,
1985
Jun,
1985
Jul,
1985
Aue,

Oct
1985
Nov,
1985
Dec,
1985 
Tan,
1986 
Feb, 
1986 
Mar, 
1986

1986
Mav,
198i5
Jun,
1986

Oct
1986
Nov,
1986
Dec,
1986
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topic
journal
/date

aviation safety 
all news

organized labor 
all news

military aviation 
all news

aviation security 
all news

Jan,
1987
Feb,
1987
Mar,
1987
Apr,
1987
Mav,
1987
Jun,
1987
Jui,
1987
Aug,
1987

19&
Oct
1987
Nov,
1987
Dec,
1987

9 4

1 0 

1 0 

2 0 

0 0 

3 1 

6 5 

12 8

3 2 

2 1

4 1 

3 0

U (J 

3 1 

2 0 

3 1 

1 0 

1 0 

1 0 

3 2 
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I U
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3 2 
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0 0

5 3
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1 0 
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0 0 

2 2 
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1 0 

8 7

Jan, 6 1 (T (5" I  6 1  I
1988
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1988
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1988
Apr,
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5 3 0 0 1 0 8 5

Mav, 11 7 3 2 3 2 5 1
1988
Jun, 6 2 0 0 3 1 1 0
1988
Jul, 3 2 1 0 3 0 0 0
1988
Aug,
1988

10 3 I 0 2 0 1 0

Sep, 6 4 0 0 4 2 1 0
19o8
Oct 3 0 0 0 0 0 0 0
1988
Nov, 9 3 1 0 2 0 0 0
1988
Dec, 5 1 1 0 3 2 2 2
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Jan, 1 1 ff (F 4 t -----16----------- 10-----
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Feb, 3 1 1 0 4 1 5 2
1989
Mar, 11 4 6 3 3 1 5 4
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1989

d U 

9 5 

9 6 

1 0 

6 3 

5 0 

3 0

U U 

2 0 

0 0 

6 2 

1 0 
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(J TJ
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Feb,
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199i0
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Jul,
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A“&1935

1 %
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1990
Nov,
1990
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1990

(T

8 5 

2 2 

2 1 

3 1 

1 0 

1 0 

5 4 

1 0 

1 0 

3 1 

2 1

(T (T 

0 0 

0 0 

4 2 

2 0 

2 0 

0 0 

0 0 

1 0 

3 1 

0 0 

1 0

1  (T

2 1 

1 0 

0 0 

0 0 

2 1 

0 0 

I 0 

0 0 

1 0

3 0

4 2

1 1 

3 0 

2 0 

1 0 

2 1 

0 0 

0 0 

0 0 

1 0 

0 0 

0 0 

0 0

Tan, 1  C I  (T S 1 1  1
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Feb, 2 0 1 0 0 0 2 1
1991
Mar, 2 0 2 0 3 0 2 0
1991
Apr,
1991

5 1 2 0 3 0 1 0

Mav, 0 0 I 0 2 1 i  0
1991
Jun, 4 0 0 0 2 0 0 0
1991
Jul, 5 0 0 0 2 I 0 0
1991
A u r ,
1991

2 0 0 0 0 0 0 0

§ &
2 0 0 0 0 0 0 0

Oct 0 0 0 0 0 0 1 0
1991

293

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

topic
journal
/date

aviation safety 
all news

organized labor
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military aviation 
all news

aviation security 
all news

Nov, 2 0 0 I) 3 0 6 4
1991
Dec, 1 0 1 0 0 0 1 0
1991
Jan, 1 <T 0" (f 2 1 1 0
1992
Feb, 2 0 0 0 1 0 0 0
1992
Mar, 4 0 0 0 2 0 4 2
1992
Apr,
1992

3 0 0 2 1 4 2

Mav, 2 1 0 0 1 0 2 0
1992
jun. 2 0 0 0 2 0 1 0
1992
Jul, 4 0 0 0 1 0 1 1
1992
a 4&1992

0 1 0 0 0 I 0

1 %
4 0 0 0 4 0 3 0

Oct 3 2 0 0 4 0 3 0
1992
Nov, 2 0 0 0 2 0 0 0
1992
Dec, 1 0 0 0 0 0 1 0
1992
Jan, D 0 O' 0 4 1 0 0
1993
Feb, 4 0 0 0 2 0 0 0
1993
Mar, 1 0 0 0 4 1 1 0
1993
Apr,
O T

5 0 1 0 3 1 0 0

Mav,
1993

0 0 0 0 0 0 0

Jun, 2 0 0 0 2 0 0 0
1993
Jul, 5 1 1 0 1 0 1 0
1993
Aug,
1993

2 0 3 0 0 0 3 0
2 1 0 0 2 0 0 0

Oct, 3 0 2 0 3 0 2 0
1993
Nov, 3 0 5 2 2 0 2 0
1993
Dec, 3 0 5 1 1 0 3 1
1993
Jan, 1 1 2 1  1 0 0 " 0 o'
1994
Feb, 0 0 0 0 0 0 0 0
1994
Mar, 0 0 2 0 2 1 2 0
1994

294

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

topic
journal
/date

aviation safety 
all news

organized labor
news

military aviation 
all news

aviation security 
all news

Apr,
1994

4 1 0 0 0 0 1 0

Mav, 2 0 1 0 1 0 0 0
1994
Jun, 2 2 1 0 1 0 0 0
1994
Jul, 2 0 2 2 0 0 1 0
1994
Aug,
1994

1 0 0 0 0 0 0 0

%
9 5 0 0 2 0 0 0

Oct, 2 1 1 0 1 0 0 0
1994
Nov, 8 1 0 0 0 0 0 0
1994
Dec, 6 1 1 0 1 1 1 1
1994
Jan, 1 (7 (7 (7 (7 (7 I " 1
1995
Feb, 4 0 1 0 0 0 0 0
1995
Mar, 3 2 0 0 0 0 1 0
1995
Apr,
1995

7 3 0 0 0 0 0 0

Mav, 4 1 0 0 1 1 1 0
1995
Jun, 10 3 0 0 0 0 0 0
1995
Jul, 0 0 0 0 0 0 1 0
1995
Aug,
1995

1 0 1 0 0 0 0 0

1^5
4 2 1 0 2 0 1 1

Oct, 2 0 2 0 0 0 1 0
1995
Nov, 0 0 3 0 1 0 3 0
1995
Dec, 4 0 0 0 0 0 0 0
1995
Jan, J 1 (7 (7 (7

-----_j.----
*"“ (7—

19%
Feb, 5 3 1 0 l I 0 0
19%
Mar, 1 0 2 0 1 0 0 0
19%
Apr,
1%6

8 4 0 0 0 0 0 0

Mav, 10 8 0 0 2 1 1 0
19%
Jun, 13 4 0 0 1 1 1 0
19%
Jul, 10 5 0 0 2 0 5 5
19%
Aug, 4 1 0 0 0 0 2 0
19%
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topic
journal
/date

aviation safety ori
all news al

labor military aviation
news all ” news

aviation security 
all news

6

2

5

0

0

0
0

Oct,
19%
Nov,
19%
Dec,

, 19%  ̂ ..................  .............................................
Variable definitions are as described in Iable A.2. "All" refers to the count ot all specified articles 
indexed in Readers' Guide to Periodical Literature. As noted in the text, articles appearing in A viation 
Week & Space Technology ox Flying are not included in this count.. "News refers to that subset of 
articles appearing in a major news magazine, i.e., Time, Neivstveekox U.S. Neivs & World Report.

0

2

1

0

0
•)
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Table A-4: Periodical G roupings an d  T heir P roportion  o f T otal o f Periodical Entries.

Magazines in Category Proportion of Entries, 
Selected Years

Proportion of 
Entries Noted 
in Studv*

1976 1986 19%

Major US. News Magazines 27.5

Newsweek 14.; 11.5 o.S 10.4

Time 135 10.4 o 8 7 2

US. News Sc World Report 0.7 10.0 74 9 9

Joomala of Opinion &8

The Atlanta:

Commentary

The Nation 15 0.7 15

The National Review 1.5 1 7 1 S 1 0
The New Republic 19 1.5 15 1 3

The New Yorker

New York M agazine(l978-end)

The New York Times Magazine

The Progressive

Science

The Scientific American

Smithsonian

W ashington Monthly (1978-end)

Consumer Magazine* 1.9

Changing Times (1975-1991)

Com mon C ause Magazine

Consum er Research Magazine

Consum er Reports

Consum er Digest (1992-end)

Kipltnger Personal Finance M agazine (199|-«.nd)

Money (1978-end)

Women's Magazines 1.6

Glam our (197t»-end)

Good Housekeeping

Mademoiselle

MS (1977-end)

Redbook

Seventeen

Vouge

Business Magazines 23.2

Business Week 13 I 11.5 14.1 15.1

Forbes l o 4 3 15 4.8

Fortune 1.1 4.4 31 18

Travel Magazines 23

Mass Readership Magazines 23

People's Weekly <19^-199e) 1.5 18 1 5

Readers' Digest l o 1 1 03 1.4

All others 34.5 34.9 39.1 31.6

Percent of Articles Noted in Index: from specified year. 3.7 7.4 43

t  Percentage of entries noted in studv after duplicate en tnes w ere removed. Entries for magazines with less than one percent of the total noted in the studv 
are  not separately reported. Some magazines in the all others category, r.y  \U cL a n  >. do  com prise m ore than one percent ot the total num ber of entnes. As 
noted in tne tett.’articles appearing in A ctatw xW trk& $p*ct T tchttviogyoi /Twry a ren o t included in this co u n t.
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Table: A-5 Average Inter-coder Reliability Analysis of Variables 
based on Random Sample of 500 entries.

Percentage of Agreement
Variable Brennan Prediger K j

safety 85.3%
0.71

union 93.2%
0.87

military 92.5%
0.87

security 77.1%
0.55
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Table A-6: Pairwise Correlations between Annual Counts of Articles in Readers 
Guide to Periodical Literature on aviation safety and Computer Search Counts of 
Network News Stories at Vanderbilt Television News Archive

"CBS" AND "plane 
crash"

"NBC" AND "plane 
crash"

All articles 0.72* 0.70*

Articles in news magazines 0.72* 0.65*

Articles in journals of 
opinion

0.36 0.40

Articles in mass market 
magazines

0.14 0.28

Articles in business 
magazines

0.77* 0.74*

* Probability that true value of coefficient equals zero is equal to or less than 
0.05.

Table A-7: Pairwise Correlations between Annual Counts of Articles in Readers 
Guide to Periodical Literature on aviation security and Computer Search Counts 
of Network News Stories at Vanderbilt Television Archive

"CBS" AND 
"terrorism"

"NBC" AND 
"terrorism"

All articles 0.44* 0.47*

Articles in news magazines 0.45* 0.44*

Articles in journals of 
opinion

-0.16 -0.11

Articles in mass market 
magazines

-0.08 -0.08

Articles in business 
magazines

0.48 0.48

* Probability that true value of coefficient equals zero is equal to or less than 
0.05.
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For all of the models in Table 2-3, the test statistic associated with the log-
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likelihood ratio is less than 0.05. Thus, the null prediction is improved by 
inclusion of at least some of the covariates in the regression moael. Some 
examination of the process generating these predictions of the model is, 
therefore, warranted. This finding, using the likelihood ratio test, however, 
offers little help in determining fit relative to a uniform criterion. Indeed, outside 
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statistic of ordinary least squares regression. That statistic ranges between zero 
and one, and it indicates by what proportion a regression model reduces the 
error of prediction. It does so by comparing the estimated model to a "dumb" 
model that simply predicts the dependent variable's mean value. That dumb 
prediction would appear as a constant value at all times in the study.
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and a lack of theoretical insight may account for some of the poorness of fit. 
Moreover, the figures pardy reflect the substantive disagreement on what offers 
the best sense of R2. Quite obviously, the overall fit of the models is no more 
than modest.
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